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IN THE SUPREME COURT OF THE 
STATE OF UTAH 
PETTY MOTOR LEASE COMPANY, 
Plaintiff/ Appellant. 
vs. 
MASONRY EQUIPMENT SUPPLY 
COMPANY, ET. AL. , 
Defendants/ Respondents. 
No. 20331 
BRIEF OF APPELLANT 
ISSUES PRESENTED ON APPEAL 
1 . W h e t h e r t h e a c t s of t h e s e l l e r , i n a c c e p t i n g from 
l e s s e e t h e f o r k l i f t w h i c h c o m p r i s e d t h e s e c u r i t y f o r a 
p e r f e c t e d s e c u r i t y a g r e e m e n t h e l d by l e s s o r , a n d / o r s e l l i n g 
t h e f o r k l i f t t o a t h i r d p a r t y , a n d / o r i l t i l i z i n g t h e f o r k l i f t 
i n s e l l e r ' s r e n t a l f l e e t , i s a s u f f i c i e n t l y s e r i o u s 
i n t e r f e r e n c e w^th t h e c o l l a t e r a l t o c o n s t i t u t e a c o n v e r s i o n . 
A. W h e t h e r l e s s o r s h a d a v a l i d s e c u r i t y i n t e r e s t i n 
t h e S w i n g e r 300 F o r k l i f t p u r c h a s e d fjfom s e l l e r s and l e a s e d 
t o l e s s e e . 
B. Whether l e s s o r had a possessory i n t e r e s t in said 
f o r k l i f t when lessee conveyed i t to s e l l e r s , or when s e l l e r s 
s o l d i t t o a f o u r t h pa r ty , or when lessee defaul ted in i t s 
payments to l e s s o r , or at any t ime. 
C. Whether l e s s e e ' s i n t en t iona l possess ion, use , and 
d i s p o s i t i o n of t h e f o r k l i f t was s u f f i c i e n t l y s e r i o u s 
in te r fe rence to c o n s t i t u t e a conversion. 
D. Whether s e l l e r s l a c k of knowledge concerning the 
s e c u r i t y i n t e r e s t and f a i l u r e t o i n v e s t i g a t e whether a 
s e c u r i t y i n t e r e s t e x i s t e d on said f o r k l i f t are su f f i c i en t 
d e f e n s e s t o e x c u s e s e l l e r ' s c o n d u c t as not c o n s t i t u t i n g 
conversion,, 
E. Whether l e s s o r i s e n t i t l e d t o damages aga ins t 
s e l l e r ca lcula ted at the time of the conversion. 
2 . Whether Pet ty Motor i s e n t i t l e d to r e s t i t u t i o n from 
MESCO based on unjust enrichment where MESCO has received a 
b e n e f i t from t h e p o s s e s s i o n , u se and d i s p o s a l of said 
f o r k l i f t which under the fundamental p r i nc ipa l s of j u s t i c e 
and equity MESCO should not r e t a i n . 
3 . Whether P e t t y Motor i s e n t i t l e d to damages under 
t h e t h e o r y of r e p l e v i n in a d d i t i o n t o the re turn of *-he 
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f o r k l i f t w h e r e t h e f o r k l i f t ha s d e p r e c i a t e d i n v a l u e from 
t h e t i m e C . S . & G. d e l i v e r e d t h e f o r k l i f t t o MESCO and t h e 
d a t e MESCO r e t u r n e d t h e f o r k l i f t t o P e t t y Moto r . 
STATUTORY PROVISIONS DETERMINATIVE OF APPEAL 
7 0 A - 9 - 5 0 3 . S e c u r e d p a r t y ' s r i g h t t o t a k e 
p o s s e s s i o n a f t e r d e f a u l t . U n l l e s s o t h e r w i s e 
a g r e e d , a s e c u r e d p a r t y ha s on d e f a u l t t h e r i g h t 
t o t a k e p o s s e s s i o n of t h e c o l l a t e r a l . I n t a k i n g 
p o s s e s s i o n a s e c u r e d p a r t y may p r o c e e d w i t h o u t 
j u d i c i a l p r o c e s s i f t h i s c a n b e d o n e w i t h o u t 
b r e a c h of t h e p e a c e or may p r o c e e d by a c t i o n . . . 
I f a s e c u r e d p a r t y e l e c t s t o p r o c e e d by p r o c e s s of 
l a w , h e m a y p r o c e e d by w r i t of r e p l e v i n o r 
o t h e r w i s e . 
STATEMENT OF THE CAS? 
T h i s i s an a c t i o n f o r t h e c o n v e r s i o n and r e p l e v i n of a 
S w i n g e r 300 F o r k l i f t b r o u g h t by t h e s e c u r e d l e s s o r a g a i n s t 
t h e s e l l e r . S e l l e r s o l d s a i d f o r k l i f t t o l e s s o r and l a t e r 
r e c e i v e d s a i d f o r k l i f t b a c k f r o m t lhe l e s s e e , and s e l l e r 
u s e d , r e n t e d , a n d r e s o l d s a i d f o r k l i f t t o a d i s i n t e r e s t e d 
p a r t y . B o t h s e l l e r a n d l e s s o r f i l ^ d m o t i o n s f o r summary 
j u d g m e n t b e f o r e t h e H o n o r a b l e Davijd B . Dee who g r a n t e d 
j u d g m e n t t o s e l l e r . L e s s o r ' s m o t i b n f o r r e c o n s i d e r a t i o n 
u n d e r R u l e 59 of t h e U t a h R u l e s of C i v i l P r o c e d u r e was 
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d e n i e d a n d t h e j u d g m e n t was e n t e r e d F e b r u a r y 8 f 1 9 8 5 . The 
N o t i c e of Appea l was f i l e d March 5 , 1 9 8 5 . 
STATEMENT OF THE FACTS 
1 . M a s o n r y E q u i p m e n t S u p p l y C o . , ( h e r e i n a f t e r 
d e s i g n a t e d a s "MESCO") which i s engaged i n t h e b u s i n e s s of 
s e l l i n g c o n s t r u c t i o n e q u i p m e n t and s u p p l i e s , s o l d e i g h t or 
m o r e f o r k l i f t s i n t h e r e g u l a r c o u r s e of b u s i n e s s t o C.S.&G. 
M a s o n r y ( h e r e i n a f t e r d e s i g n a t e d a s "C.S.& G . l f ) , ( D e p o s i t i o n 
of D e l Lewis p . 9) i n c l u d i n g a t l e a s t two f o r k l i f t s t o P e t t y 
M o t o r L e a s e , I n c . , ( h e r e i n a f t e r d e s i g n a t e d a s " P e t t y 
M o t o r " ) , f o r t h e s a l e o r l e a s e t o C . S . & G. ( I d . a t 2 8 , 
3 3 . ) 
2 . M E S C O 1 s P r e s i d e n t , D e l L e w i s ( h e r e i n a f t e r 
d e s i g n a t e d a s " L e w i s " ) a c t e d a s an a g e n t , s e r v a n t , o r 
employee of MESCO a t a l l t i m e s m e n t i o n e d h e r e i n . (R. 84) 
3 . On o r a b o u t F e b r u a r y 2 1 , 1 9 7 8 , P e t t y M o t o r 
p u r c h a s e d f r o m MESCO a Model 300 Swinger F o r k l i f t , S e r i a l 
N o . 3 0 0 6 3 7 f o r t h e s a l e s p r i c e of $ 2 9 , 5 0 0 . (R. 83) On t h e 
s a m e d a t e , P e t t y Motor l e a s e d s a i d Swinger 300 F o r k l i f t t o 
C . S . & G . who t o o k i m m e d i a t e p o s s e s s i o n . (R. 84) MESCO knew 
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t h e S w i n g e r 300 had been purchased by Pe t ty Motor for l e a s e 
or s a l e t o C.S.& G.. (Depos i t ion of Del Lewis p . 28 ) . 
4 . On March 3 1 , 1 9 7 8 , P e t t y ^ o t o r f i l e d a UCC-1 
F i n a n c i n g S t a t e m e n t with the L t . Governor ' s o f f i c e on s a i d 
Swinger 300 F o r k l i f t . (R. 80, 8 3 ) . 
5 . On or a b o u t A u g u s t 2 8 , 197 9 , MESCO ob ta ined the 
s a i d S w i n g e r F o r k l i f t from C.S.&G (k. 76, 84) in exchange 
f o r $ 2 2 , 0 0 0 c r e d i t on C.S.&G. fs ongoing account and another 
f o r k l i f t v a l u e d a t a p p r o x i m a t e l y $ 1 3 , 0 0 0 . ( R. 7 6 , 
D e p o s i t i o n of Del Lewis p . 26 ) . There was a second f o r k l i f t 
MESCO r e c e i v e d b a c k from C.S.&G. whicth had o r i g i n a l l y been 
s o l d t o P e t t y Motor. MESCO a l s o so ld t h i s f o r k l i f t wi thou t 
r e p a r a t i o n s t o P e t t y Motor u n t i l n o t i f i e d of the cont inued 
s e c u r i t y i n t e r e s t . (Depos i t ion of De^ Lewis p . 33) . After 
P e t t y Motor con t ac t ed MESCO concerning the second f o r k l i f t , 
t h e p a r t i e s a g r e e d on a p r i c e w h i c h was p a i d by MESCO. 
( I d . ) . 
6 . L e w i s c l a i m s t h a t C .S .&G. r e p r e s e n t e d t h a t the 
s u b j e c t f o r k l i f t had been paid for in f u l l . (R. 76 ) . MESCO 
n e v e r a t t e m p t e d t o d e t e r m i n e whether t h e r e was a s e c u r i t y 
i n t e r e s t on s a i d f o r k l i f t by c o n t a c t i n g the L t . Governor ' s 
o f f i c e or P e t t y Motor, (Depos i t ion of Del Lewis p . 18, 20 ) , 
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d e s p i t e MESCOfs knowledge t h a t t he f o r k l i f t was purchased by 
P e t t y Moto r f o r l e a s e t o C.S.&G. ( Id . a t 28 ) . MESCO a l s o 
f a i l e d t o i n v e s t i g a t e whether t h e r e was a s e c u r i t y i n t e r e s t 
encumbering the second f o r k l i f t . ( Id . a t 3 3 ) . 
7 . MESCO u t i l i z e d s a i d Swinger F o r k l i f t for i t s own 
b e n e f i t by p l a c i n g i t i n i t s r e n t a l f l e e t . (Depos i t ion of 
Del Lewis p . 29 ) . 
8 . A p p r o x i m a t e l y 1 1/2 y e a r s a f t e r t he f o r k l i f t was 
c o n v e y e d t o MESCO, on a p p r o x i m a t e l y J a n u a r y 2 1 , 1981, 
C .S .&G. d e f a u l t e d i n i t s p a y m e n t s t o P e t t y Motor on s a i d 
S w i n g e r f o r k l i f t . No payment has been made s i n c e t h a t t i m e . 
(R. 8 1 ) . The o u t s t a n d i n g b a l a n c e due on the f o r k l i f t a t 
t h a t t ime was $21,340.55 (R. 105) . 
9 . On or a b o u t May 5 , 1981, four months a f t e r C.S.&G. 
d e f a u l t e d on the l e a s e and 20 months a f t e r the f o r k l i f t had 
come i n t o MESCO ' s p o s s e s s i o n , MESCO conveyed s a i d Swinger 
f o r k l i f t t o Red B a l l Welding of Ogden, Utah, for $21,000. 
(R. 8 1 , Depos i t ion of Del Lewis p . 29 ) . 
1 0 . C .S .&G. ceased to do b u s i n e s s . (Depos i t ion of Del 
Lewis p . 30 ) . 
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1 1 . P e t t y Motor l e a r n e d t h a t t h e f o r k l i f t had been 
c o n v e y e d t o MESCO and immedia te ly made demand on MESCO t o 
r e t u r n s a i d S w i n g e r 300 f o r k l i f t on February 10, 1983, 21 
m o n t h s a f t e r t he f o r k l i f t had been in the p o s s e s s i o n of Red 
B a l l W e l d i n g , (R. 8 2 ) . MESCO d e n i e d any knowledge of a 
f o r k l i f t t o w h i c h P e t t y Motor had a c la im and s t a t e d t h a t 
t h e p a r t i e s had c o m p l e t e d a t r a n s a c t i o n on a S w i n g e r 
f o r k l i f t , ( the second f o r k l i f t ) . 
1 2 . On F e b r u a r y 2 2 , 1 9 8 3 , P e t i t y Motor f i l e d a c t i o n 
a g a i n s t MESCO f o r t h e c o n v e r s i o n of s a i d S w i n g e r 300 
f o r k l i f t . (R. 2 ) . 
1 3 . MESCO answered P e t t y Motorf& Complaint by denying 
t h a t P e t t y Motor was e n t i t l e d t o r e t u r h of any f o r k l i f t . (R. 
8 - 1 0 ) . 
1 4 . T h r o u g h d i s c o v e r y , P e t t y motor l ea rned t h a t the 
S w i n g e r 300 F o r k l i f t had b e e n s o l d by MESCO t o Red Ba l l 
Welding in Ogden, Utah. (R. 84 ) . 
1 5 . MESCO r e c o v e r e d s a i d S w i q g e r f o r k l i f t from Red 
B a l l Welding and d e l i v e r e d i t t o P e t t y Motor on or about May 
9 , 1 9 8 3 , t h r e e m o n t h s a f t e r demand had been made and more 
- 7 -
t h a n 3 1/2 y e a r s a f t e r MESCO r e c e i v e d the f o r k l i f t from 
C.S.&G. (R. 8 4 ) . 
1 6 . On or a b o u t June 16, 1983, s a id f o r k l i f t was so ld 
b y P e t t y M o t o r a t a p u b l i c a u c t i o n a t P e t t y M o t o r ' s 
p r e m i s e s . (R. 8 4 ) . 
1 7 . P e t t y M o t o r p u r c h a s e d s a i d f o r k l i f t a t t h e s a l e 
f o r $ 1 1 , 5 0 0 . (R. 8 4 ) . 
SUMMARY OF ARGUMENT 
ISSUE 1 . MESCO c o n v e r t e d s a i d Swinger 300 F o r k l i f t 
w h e n i t s e r i o u s l y i n t e r f e r e d w i t h t h e f o r k l i f t by r e c e i v i n g 
i t f r o m C . S . & G. Masonry , u s i n g i t i n i t s r e n t a l f l e e t , and 
s e l l i n g s a i d f o r k l i f t t o R e d b a l l W e l d i n g . 
A. P e t t y Motor had a v a l i d s e c u r i t y i n t e r e s t in t he 
S w i n g e r 300 F o r k l i f t , p u r c h a s e d from MESCO and l ea sed t o 
C . S . & G. M a s o n r y , when i t f i l e d i t s UCC-1 F i n a n c i n g 
S t a t e m e n t with t he L i eu t enan t Governor ' s o f f i c e on March 3 1 , 
1978. 
B. P e t t y Motor had a p o s s e s s o r y i n t e r e s t i n s a id 
S w i n g e r 30 0 F o r k l i f t when C.S.& G. Masonry d e f a u l t e d on i t s 
c o n t r a c t by conveying s a id f o r k l i f t t o MESCO and by f a i l i n g 
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t o make t i m e l y p a y m e n t s , and by conveying the f o r k l i f t to 
Red Ball Welding. 
C. MESCO ' s i n t e n t i o n a l p o s s e s s i o n , u s e , and 
d i s p o s i t i o n of t h e f o r k l i f t was s u f f i c i e n t l y ser ious to 
c o n s t i t u t e a conversion. 
D. MESCO knew or had c o n s t r u c t i v e knowledge of the 
i n t e r e s t of Petty Motor in the f o r k l i f t , and MESCO!s claimed 
l a c k of knowledge concerning the secur i ty i n t e r e s t does not 
e x c u s e i t s conversion of said f o r k l i f t when MESCO fa i led to 
i n v e s t i g a t e whe the r a s e c u r i t y i n t e r e s t remained on said 
c o l l a t e r a l . 
E. P e t t y Motor i s e n t i t l e d to damages against MESCO 
calcula ted from the date of the conversion. 
ISSUE 2 . MESCO h a s b e e n u n j u s t l y e n r i c h e d by 
p o s s e s s i o n , use , and d i spos i t ion of th3 Swinger 300 Fork l i f t 
and Petty Motor i s e n t i t l e d to r e s t i t u t i o n from MESCO. 
ISSUE 3 . Under the theory of rep lev in , Petty Motor i s 
e n t i t l e d t o damages for t h e d e p r e c i a t i o n and/or loss of 
v a l u e of t h e f o r k l i f t during the time i t was unavailable to 
Pet ty Motor because of the ac ts of MESCQ. 
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ARGUMENT 
ISSUE 1. 
MESCO CONVERTED THE SWINGER 300 FORKLIFT BY 
INTENTIONALLY EXERCISING DOMINION AND CONTROL OVER 
THE FORKLIFT WHICH SERIOUSLY INTERFERED WITH THE 
RIGHTS OF PETTY MOTOR IN THE COLLATERAL. 
P e t t y M o t o r a l l e g e s t h a t s e v e r a l a c t s by MESCO 
c o n s t i t u t e a c o n v e r s i o n of t h e S w i n g e r 300 F o r k l i f t . 
C o n v e r s i o n i s d e f i n e d by t h e Utah Supreme C o u r t i n A l l r e d 
v . H i n c k l e y , 8 Utah 2d 7 3 , 328 P . 2 d 7 2 6 , 728 ( 1 9 5 8 ) : 
A c o n v e r s i o n i s an a c t of w i l l f u l i n t e r f e r e n c e 
w i t h a c h a t t e l done w i t h o u t l a w f u l j u s t i f i c a t i o n by 
w h i c h t h e p e r s o n e n t i t l e d t h e r e t o i s d e p r i v e d of 
i t s u s e a n d p o s s e s s i o n . The m e a s u r e of damages of 
c o n v e r s i o n i s t h e f u l l v a l u e of t h e p r o p e r t y . I t 
r e q u i r e s s u c h a s e r i o u s i n t e r f e r e n c e w i t h t h e 
o w n e r ' s r i g h t t h a t t h e p e r s o n i n t e r f e r i n g t h e r e w i t h 
m a y r e a s o n a b l y b e r e q u i r e d t o b u y t h e g o o d s . 
A l t h o u g h c o n v e r s i o n r e s u l t s o n l y from i n t e n t i o n a l 
c o n d u c t , i t d o e s n o t , howeve r , r e q u i r e a c o n s c i o u s 
w r o n g d o i n g , b u t o n l y an i n t e n t t o e x e r c i s e domin ion 
o r c o n t r o l o v e r t h e g o o d s i n c o n s i s t e n t w i t h t h e 
o w n e r ' s r i g h t s . A p u r c h a s e r of s t o l e n goods o r an 
a u c t i o n e e r who s e l l s them i n good f a i t h becomes a 
c o n v e r t e r s i n c e h i s a c t s a r e an i n t e r f e r e n c e w i t h 
t h e c o n t r o l of t h e p r o p e r t y o r i n o t h e r w o r d s , a 
c l a i m i n g of t h e o w n e r s h i p i n s u c h p r o p e r t y i n 
t a k i n g i t o u t of t h e p o s s e s s i o n of someone e l s e 
w i t h i n t e n t i o n of e x e r c i s i n g domin ion o v e r i t i s a 
c o n v e r s i o n . T h u s a b o n a f i d e p u r c h a s e r of goods 
f o r v a l u e f r o m o n e who h a s no r i g h t t o s e l l them 
b e c o m e s a c o n v e r t e r when he t a k e s p o s s e s s i o n of 
such g o o d s . 
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R e s t a t e m e n t ( S e c o n d ) of T o r t s , s e t s f o r t h t h e 
requirements for conversion: 
§ 222 A, What Constitutes Conversion 
(1) C o n v e r s i o n i s an i n t e n t i o n a l e x e r c i s e of 
d o m i n i o n or c o n t r o l over a c h a t t e l which so 
s e r i o u s l y i n t e r f e r e s with the r igh t of another to 
c o n t r o l i t t h a t t h e actor may j u s t l y be required 
to pay the other the fu l l value of the c h a t t e l . 
The elements of conversion do not d i f fe r in the case of 
a s e c u r e d t r a n s a c t i o n . In a case deal ing with a secured 
transaction, the court stated: 
The t o r t of " conve r s ion" h$s been defined as 
a c t of dominion 
personal property 
wi t h h i s r i g h t s 
t h a t t h e r e be a 
i s only necessary 
f o l l o w s : " C o n v e r s i o n i s any 
wrongfu l ly exerted over ano the r ' s 
i n d e n i a l of or i n c o n s i s t e n t 
t h e r e i n . I t i s not n e c e s s a r y 
manual taking of the proper ty; i t 
t o show an assumption of control or ownership over 
t h e p r o p e r t y , or t h a t t h e a l l e g e d converter has 
a p p l i e d t h e p r o p e r t y to his ownluse." (Igauye v. 
Howard, (1952) 114 Cal. App. 2d 122, 126, 249 P.2d 
558 , 5 6 1 . ) S imi la r ly , we find t h i s descr ip t ion of 
t h e elements of a cause of act ion for conversion of 
p e r s o n a l p r o p e r t y : "The elements of a conversion 
c a u s e of a c t i o n a r e (1) p l a i n t i f f s 1 ownership or 
r i g h t t o possess ion of the property at the time of 
t h e c o n v e r s i o n ; (2) d e f e n d a n t s 1 conversion by a 
wrongfu l act or d i spos i t ion of p l a i n t i f f s 1 property 
r i g h t s ; and (3) damages." (Baldwin v. Marina City 
(1978) 
416. ) 
Properties, Inc. 79 Cal, 
145 Cal. Rptr. 406, (Emphasis added.) 
App. 3d 393, 410, 
I t i s c l e a r t h a t l ega l t i t l e to property i s 
not a r e q u i s i t e to maintain an act ion for damages 
in convers ion . To mandate a conversion act ion " i t 
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i s n o t e s s e n t i a l t h a t p l a i n t i f f s h a l l be t h e 
a b s o l u t e owner of the p r o p e r t y conver ted but she 
m u s t show t h a t s h e was e n t i t l e d t o i m m e d i a t e 
p o s s e s s i o n a t t h e t i m e of c o n v e r s i o n . " 
( B a s t a n c h u r y v . T i m e s - M i r r o r Co . , (1945) 68 Cal 
App . 2d 2 1 7 , 2 3 6 , 156 P.2d 488, 498.) (Emphasis 
in o r i g i n a l . ) 
H a r t f o r d F i n a n c i a l C o r p . v . B u r n s , 9 6 C a l . App. 3d 591 , 
158 Ca l . R p t r . 169 (1979) . 
Under t h e U n i f o r m Commerc ia l Code, the secured p a r t y 
whose c o l l a t e r a l has been conver ted has the same r i g h t s of 
actions afforded him under the common law. 
Where a d e b t o r s e l l s c o l l a t e r a l s u b j e c t t o a 
p e r f e c t e d s e c u r i t y a g r e e m e n t , t he secured p a r t y 
may p r o c e e d (1) a g a i n s t the deb to r (a) t o c o l l e c t 
t h e d e b t on t h e o r i g i n a l a g r e e m e n t , or (b) t o 
a s s e r t h i s r i g h t s u n d e r t h e s e c u r i t y agreement 
a g a i n s t any i n d e n t i f i a b l e p roceeds in t h e hands 
of t h e d e b t o r , o r , (2) a g a i n s t the pu rchase r (a) 
by r e p o s s e s s i o n of the purchased goods in person 
o r by an a c t i o n i n r e p l e v i n or (b) by an a c t i o n 
i n t r e s p a s s f o r c o n v e r s i o n of t h e c o l l a t e r a l . 
[ E m p h a s i s i n o r i g i n a l ] . [ Q u o t i n g Benef i c i a l 
F i n a n c e Co . v . Co lon i a l Trading Co . , 43 , Pa. D. & 
"C2d. 131 , 4 U.C.C. 672, 673, (CP 1 9 6 7 ) . ] 
J . W h i t e R. Summers Handbook of the Law Under the Uniform 
Commercial Code, 2d ed. 1980, 1104. 
A. PETTY MOTOR HAD A VALID SECURITY INTEREST IN 
THE SWINGER 300 FORKLIFT, PURCHASED FROM MESCO AND 
LEASED TO C . S . & G. MASONRY, WHEN IT FILED ITS 
UCC-1 FINANCING STATEMENT WITH THE LIEUTENANT 
GOVERNORS OFFICE. 
P e t t y M o t o r p u r c h a s e d t h e S w i n g e r 300 F o r k l i f t from 
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MESCO on February 2 1 , 1978, and l e a sed the f o r k l i f t t o C.S.& 
G. on t h e same day. (R. 83 , 8 4 ) . P e t t y Motor f i l e d a UCC-1 
f i n a n c i n g s t a t e m e n t on the f o r k l i f t nn March 3 1 , 1978. (R. 
8 3 ) . The f i n a n c i n g s t a t e m e n t f i l e d ^y the P e t t y Motor (R. 
1 0 4 ) , m e e t s t h e r e q u i r e m e n t s of Ut&h Code Ann. 70A-9-402 
f o r a v a l i d f i n a n c i a l s t a t e m e n t . The p e r t i n e n t language of 
t h i s s e c t i o n s t a t e s : 
( 1 ) A f i n a n c i n g s t a t emen t i s s u f f i c i e n t i f 
i t g i v e s t h e names of the debtotr and the secured 
p a r t y , i s s i g n e d by the d e b t o r , g ives an address 
of t h e s e c u r e d p a r t y f rom w h i c h i n f o r m a t i o n 
c o n c e r n i n g t h e s e c u r i t y i n t e r e s t may be o b t a i n e d , 
g i v e s a ma i l ing add res s of t he deb tor and c o n t a i n s 
a s t a t e m e n t i n d i c a t i n g t h e typfes, or d e s c r i b i n g 
t h e i t e m s of c o l l a t e r a l . To f a c i l i t a t e t h e 
i n d e x i n g of f i n a n c i n g s t a t e m e n t s , pe r sons f i l i n g 
f i n a n c i n g s t a t e m e n t s a r e urged t o supply e i t h e r 
s e p a r a t e l y or as p a r t y of the f i nanc ing s t a t e m e n t , 
t h e s o c i a l s e c u r i t y number of the deb to r or the 
f e d e r a l i n c o m e t a x e m p l o y e r ' s i d e n t i f i c a t i o n 
number if t he deb to r i s not an i n d i v i d u a l . . . 
The f i n a n c i n g s t a t e m e n t , g ives tjie names of the deb to r 
and t h e secured p a r t y , i s s igned by Stephen Crook, P r e s i d e n t 
of C.S.& G. , g i v e s t h e a d d r e s s of [Petty Motor as secured 
p a r t y , g ives the mai l ing address of th|e d e b t o r , and c o n t a i n s 
a d e s c r i p t i o n of the Swinger Model 300 F o r k l i f t , with s e r i a l 
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n u m b e r , as the c o l l a t e r a l . The Fede ra l I . D . Number of C.S.& 
G. i s a l s o i n c l u d e d . A l l of the r equ i r emen t s having been 
met, the f i nanc ing s t a t emen t i s v a l i d under 70A-9-402. 
S a i d F i n a n c i n g S t a t e m e n t was a p p r o p r i a t e l y f i l e d with 
t h e L t . G o v e r n o r ' s o f f i c e p u r s u a n t t o U t a h Code Ann. 
§ 7 0 A - 9 - 4 0 1 f and t h e s e c u r i t y i n t e r e s t a t t a c h e d t o the 
f o r k l i f t a t t h a t t i m e . Utah Code Ann. §70A-9-203(2) s t a t e s 
t h a t a " s e c u r i t y i n t e r e s t a t t a c h e s when i t b e c o m e s 
e n f o r c e a b l e a g a i n s t t h e d e b t o r w i t h r e s p e c t t o t h e 
c o l l a t e r a l . Attachment occurs as soon as a l l of the even t s 
s p e c i f i e d i n s u b s e c t i o n (1 ) h a v e t a k e n p l a c e . . . " 
S u b s e c t i o n (1 ) r e q u i r e s t h a t t h e d e b t o r s ign a s e c u r i t y 
a g r e e m e n t w h i c h c o n t a i n s a d e s c r i p t i o n of the c o l l a t e r a l , 
t h a t v a l u e be g i v e n , and t h a t t he deb to r have r i g h t s in the 
c o l l a t e r a l . T h e s e r e q u i r e m e n t s were met on February 2 1 , 
1 9 7 8 , when C.S.& G. s i g n e d t h e l e a s e agreement and took 
p o s s e s s i o n of the f o r k l i f t . The a t t achment was p e r f e c t e d by 
t h e f i l i n g of t h e UCC-1 wi th t h e L t . Governor on March 3 1 , 
1978. (R. 8 3 ) . 
The Utah s t a t u t e s d e s i g n a t i n g the r equ i r emen t s for t he 
c o n t e n t s of a f i n a n c i n g s t a t e m e n t and p e r f e c t i n g of a 
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security interest in collateral have been satisfied by Petty 
Motor and said Swinger 300 Forklift wa^ subject to the valid 
security interest of Petty Motor, 
B. PETTY MOTOR HAD A POSSESSOR^ INTEREST IN THE 
FORKLIFT WHEN C . S . & G. CONVEYED THE FORKLIFT TO 
MESCO, WHEN C . S . & G . STOPPED MAKING PAYMENTS, 
AND/OR WHEN MESCO CONVEYED TH£ FORKLIFT TO RED 
BALL WELDING.. 
P e t t y M o t o r h a d a p o s s e s s o r y i n t e r e s t i n t h e f o r k l i f t 
a n d was e n t i t l e d t o t a k e p o s s e s s i o h of t h e f o r k l i f t when 
C . S . & G. d e f a u l t e d and t h e l e a s e t e r m i u d t e d . Utah Code Ann. 
§70A-9-503 (1953) s t a t e s : 
S e c u r e d p a r t y ' s r i g h t t o t a k e p o s s e s s i o n 
a f t e r d e f a u l t . U n l e s s o t h e r w i s e a g r e e d , a s e c u r e d 
p a r t y h a s on d e f a u l t t h e r i g h t po t a k e p o s s e s s i o n 
of t h e c o l l a t e r a l . . . . 
I n A m e r i c a N a t i o n a l Bank & T r u s t Co. v . R o b e r t s o n , 384 So. 
2d . 1122 , 1 1 2 3 , ( A l a . C i v . App. 1 9 8 0 ) , t h e C o u r t s t a t e d : 
O u r c a s e s h a v e h e l d t h a t t o s u s t a i n an 
a l l e g a t i o n of c o n v e r s i o n , t h e P l a i n t i f f must be 
a b l e t o s h o w l e g a l t i t l e a n d i m m e d i a t e r i g h t of 
p o s s e s s i o n of t h e p r o p e r t y i n q u e s t i o n . . . . Upon 
a d e b t o r ' s d e f a u l t , t i t l e and r | g h t of p o s s e s s i o n 
p a s s e d t o t h e c r e d i t o r , a n d t 
r e p o s s e s s t h e p r o p e r t y by s e l f - h e l p 
he creditor may 
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In Empire F i r e and Mar ine I n s u r a n c e Co. v . F i r s t 
N a t i o n a l Bank of A r i z o n a , 26 Az. App. 157, 546 P. 2d 1166, 
1168 (1976), the court s t a t e d : 
" . . . C o n v e r s i o n i s an o f f e n s e a g a i n s t 
p o s s e s s i o n of p r o p e r t y . In order to maintain an 
a c t i o n for conversion the P l a i n t i f f must show tha t 
a t t h e t ime of the conversion he was in possession 
of t h e p r o p e r t y or was e n t i t l e d to the immediate 
p o s s e s s i o n t h e r e o f . Time P l a n I n c . v . Wornall 
Bank, 419 S.W.2d (Mo.App. 1967); 89 C.J .S . Trover 
and Conversion Section 3, 117, pps. 433 and 610. A 
s e c u r e d p a r t y h a s , on d e f a u l t , the r igh t to take 
p o s s e s s i o n of the c o l l a t e r a l . A.R.S. Sec. 41-3149. 
On t h e d a t e t h e c a r was s o l d t o Thomas t h e 
c o n t r a c t was in defaul t and the bank had the r igh t 
t o i t s p o s s e s s i o n . The s a l e to Thomas therefore 
cons t i tu ted a conversion. 
C.S.& G. de fau l t ed under the terms of the lease and as 
a m a t t e r of law when i t conveyed t h e f o r k l i f t to MESCO, 
f a i l e d t o make timely payments, and stopped making payments 
a l t o g e t h e r . A f t e r each of t h e s e e v e n t s occurred, Pet ty 
Motor was e n t i t l e d to take possession of the f o r k l i f t . 
C.S.&G. f i r s t d e f a u l t e d under the terms of the lease 
when i t conveyed the f o r k l i f t to MESCO. The lease ind ica tes 
t h a t the maintenance and care of the f o r k l i f t were of upmost 
i m p o r t a n c e . In paragraph 2 of the lease (R. 103), C.S.& G. 
a g r e e s to re turn the f o r k l i f t to Pet ty Motor in s a t i s f ac to ry 
c o n d i t i o n , a t which t ime a deposi t would be re turned. In 
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p a r a g r a p h 3 l e s s e e " a g r e e s t o c o n t i n u a l l y maintain said 
p r o p e r t y in good condit ion and repaiir". Paragraph 7 s t a t e s 
t h a t f l [u]pon e x p i r a t i o n or t e rmina t ion of t h i s agreement 
[ l e s s e e ] s h a l l s u r r e n d e r t h e u n i t t o owner in good 
m e c h a n i c a l c o n d i t i o n and r e p a i r . . . " These provisions 
i n d i c a t e tha t the condit ion and maintenance of said f o r k l i f t 
were of upmost importance. Paragraph 6 of the lease s t a t e s 
t h a t " . . . i f [ l e s s e e ] v i o l a t e s any of the terms of t h i s 
agreement, owner may, without no t i ce , terminate t h i s l e a s e . " 
When C.S.& G. conveyed the f o r k l i f t to MESCO, there was 
no p o s s i b i l i t y tha t C.S.& G. could maintain the f o r k l i f t in 
s a t i s f a c t o r y c o n d i t i o n and r e p a i r ) , and t h e r e f o r e , the 
t r a n s f e r of the f o r k l i f t from C.S.& G. to MESCO cons t i t u t e s 
a d e f a u l t under the terms of the leas^ agreement. When t h i s 
d e f a u l t o c c u r r e d , P e t t y Motor yas e n t i t l e d t o t a k e 
p o s s e s s i o n of t h e c o l l a t e r a l . In a d d i t i o n , Pet ty Motor 
e l e c t e d t o t e r m i n a t e t h e l e a s e , and was e n t i t l e d t o 
immediate possession of the f o r k l i f t . 
Under t h e l e a s e agreement, thetfe can be no doubt tha t 
t h e i n t e n t of t h e p a r t i e s was t h a t t h e f o r k l i f t should 
remain in t h e posses s ion of the l e s see , or if there were a 
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d e f a u l t , t h a t i t be returned to the l e s s o r . Paragraph 7 of 
t h e l e a s e (R. 103) s t a t e s t h a t " [ u ] p o n e x p i r a t i o n or 
t e r m i n a t i o n of t h i s agreement, User sha l l surrender the uni t 
t o Owner. . . ". The t r ans fe r of the f o r k l i f t to MESCO from 
C.S.& G. v i o l a t e s both the in ten t and the express language 
of the agreement. 
When C.S.& G. b r e a c h e d t h e c o n t r a c t by t r a n s f e r r i n g 
p o s s e s s i o n of s a i d f o r k l i f t t o MESCO, P e t t y Motor was 
e n t i t l e d t o p o s s e s s i o n of t h e f o r k l i f t . Even if t h e 
p r o v i s i o n fo r c a r e and possession were not imposed in the 
c o n t r a c t , t h e common law r e q u i r e s the debtor to exerc ise 
reasonable care in the use of the c o l l a t e r a l . 
M i s u s e o r a b u s e of t h e p r o p e r t y by t h e 
c o n d i t i o n a l buyer, cons is t ing of a pos i t ive wilful 
a c t t h a t d e s t r o y e d t h e p r o p e r t y or e x e r c i s e d 
domin ion over i t in exc lu s ion or defiance of the 
v e n d o r ' s r i g h t s , r e n d e r e d him l i a b l e t o t h e 
c o n d i t i o n a l s e l l e r for conversion. However, misuse 
or abuse t h a t c o n s i s t e d of mere n e g l i g e n c e or 
n o n f e a s a n c e d i d n o t s u s t a i n an a c t i o n for 
conversion. 
The Uniform Commercial Code has no provision 
c o n c e r n i n g the duty of the debtor in possession of 
t h e c o l l a t e r a l t o use i t in a lawful manner and 
w i t h r e a s o n a b l e c a r e . T h e r e f o r e , i t would seem 
t h a t p r e - C o d e p r i n c i p l e s would a p p l y . In some 
i n s t a n c e s , t h e s e c u r i t y agreement may i t s e l f se t 
forth the standards of care to be followed. 
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69 Am. J u r . 2 d Secured T r a n s a c t i o n s ) §214 ( 1 9 7 3 ) . The 
l e a s e and t h e common law both require! tha t the f o r k l i f t be 
m a i n t a i n e d and possessed by C.S.&G., ^nd when the f o r k l i f t 
was conveyed t o MESCO, C.S.& G. b r e a c h e d the lease and 
common law, which breach cons t i tu ted a defaul t and vested a 
possessory i n t e r e s t in the secured property to Petty Motor. 
I f t h e Cour t does not f i n d t h a t the t r ans fe r of the 
c o l l a t e r a l from C.S.&G. t o MESCO b r e a c h e d t h e l e a s e 
ag reemen t and c o n s t i t u t e d a de fau l t , (t.S.& G. defaulted in 
i t s payments in J a n u a r y , 1981 (R. 81), and no payment has 
been r e c e i v e d s i n c e tha t t ime. The f i i l u r e of C.S.& G. to 
make any f u r t h e r payments cons t i tu ted a defaul t under the 
t e r m s of t h e l e a s e and P e t t y Motor vas e n t i t l e d to take 
possession of said c o l l a t e r a l at tha t tinte. 
In a d d i t i o n , in May, 1980, C.S.&G, defaulted by making 
payments over 10 days l a t e and no payment was made for three 
m o n t h s . (R. 8 1 ) . Under t h e t e rms of paragraph 1 of the 
l ea se : 
If any rental payment is not baid within ten 
(10) days after the due date thereof, this lease 
shall automatically expire. 
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The l e a s e t h e r e f o r e e x p i r e d in May, 1980, and C.S.& G. ' s 
f a i l u r e t o pay during tha t three month period cons t i tu ted a 
d e f a u l t under t h e terms of the l e a se , thereby giving Pet ty 
Moto r t h e r i g h t t o t a k e immed ia t e p o s s e s s i o n of s a i d 
c o l l a t e r a l . 
P e t t y M o t o r was e n t i t l e d t o p o s s e s s i o n of t h e 
c o l l a t e r a l a t t h e t ime of one of t h e s e ac t s of de fau l t , 
which defaul t s occurred when the f o r k l i f t was t r ans fe r red to 
MESCO, when C.S.&G. s topped making i t s payments, and when 
C.S.&G. was l a t e and delinquent in making payments. 
Even i f P e t t y Motor d id not have a pr ior possessory 
i n t e r e s t in t h e f o r k l i f t when MESCO received i t or C.S.&G. 
s t o p p e d pay ing for i t , when MESCO t ransfered the c o l l a t e r a l 
t o Red B a l l W e l d i n g , P e t t y Motor a c q u i r e d a possessory 
i n t e r e s t . The t r a n s f e r of the f o r k l i f t was such a ser ious 
i n t e r f e r e n c e w i th P e t t y ' s s e c u r i t y i n t e r e s t , t h a t i t 
c o n s t i t u t e d a conve r s ion . There i s no question tha t Pet ty 
M o t o r ' s s e c u r i t y i n t e r e s t has a p r i o r i t y over any i n t e r e s t 
which MESCO or Red Ball Welding could a s s e r t , and the sa le 
alone cons t i tu ted a conversion. 
Where t h e s a l e of the c o l l a t e r a l to a t h i r d 
p e r s o n by the debtor has not divested the secur i ty 
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i n t e r e s t , a r e s a l e b y t h e t r a n s f e r e e i s a 
c o n v e r s i o n w h i c h makes him l i a b l e t o t h e s e c u r e d 
c r e d i t o r . 
4 R. A n d e r s o n , A n d e r s o n on t h e Uni form Commercia l Code (2d 
ed . 1 9 7 1 ) . T h e c o u r t i n J e f f e r s o n j C r e d i t C o r p . v . Mid 
I s l a n d A u t o C o . , 5 U . C . C . R . S . 423 J 424 ( N. Y. 1 9 6 8 ) 
s t a t e d : 
P l a i n t i f f ' s s e c u r i t y i n t e i 
e f f e c t n o t w i t h s t a n d i n g t h e 
a u t o m o b i l e by t h e d e b t o r t o d e 
C o m m e r c i a l C o d e , S e c t i o n 9 -306[2 
r e s a l e t o a n o t h e r was a n a c t 
r e n d e r i n g i t l i a b l e t o p l a i n t i f f i 
v . Cohen, 142 App. D iv . 500 , 5 0 3 ) . 
P e t t y M o t o r a c q u i r e d a p o s s e s s l o r y i n t e r e s t when t h e 
f o r k l i f t was s o l d t o Red B a l l Weldinfcr and c o n v e r t e d . T h i s 
c o n v e r s i o n r e n d e r s MESCO l i a b l e t o Pe t ty l Moto r . 
C. MESCO INTENTIONALLY TOOK POSSESSION, UTILIZED 
AND DISPOSED OF THE FORKLIFT WHICH SIGNIFICANTLY 
INTERFERED WITH PETTY MOTOR'S INTEREST. 
T h e r e has n e v e r been a d i s p u t e be tween t h e p a r t i e s t h a t 
MESCO t o o k p o s s e s s i o n of t h e f o r k l i f t # u t i l i z e d i t i n i t s 
r e n t a l f l e e t , a n d s o l d i t t o Red B a l l l W e l d i n g . These a c t s 
of MESCO a r e a s i g n i f i c a n t i n t e r f e r e n c e w i t h t h e c o l l a t e r a l 
which r e n d e r s MESCO l i a b l e f o r c o n v e r s i o n . 
e s t r e m a i n e d i n 
r e s a l e of t h e 
fendant (Uniform 
] ) . D e f e n d a n t ' s 
of c o n v e r s i o n 
In damages ( K l e i n 
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C o n v e r s i o n i s a t o r t of d e g r e e , t h e c o u r t b e i n g 
r e q u i r e d t o d e t e r m i n e whe the r t h e i n t e r f e r e n c e with the 
p o s s e s s i o n of t h e owner or secured par ty i s su f f i c i en t to 
c o n s t i t u t e a "ser ious in te r fe rence" with ano the r ' s property . 
A l l r e d v . H i n c k l e y , 8 Utah 2d 7 3 , 328 P.2d 726 (1958); 
R e s t a t e m e n t (Second) of T o r t s 222A e t . s e q . Under the 
Uniform Commercial Code, in te r fe rence must be measured in 
r e l a t i o n t o the Code's goals : to provide pro tec t ion to the 
s e c u r e d p a r t y , s a f e t y to the c o l l a t e r a l , and not ice to the 
w o r l d of t h e o u t s t a n d i n g i n t e r e s t . When t h e s e c u r e d 
p r o p e r t y i s set "af loat in a sea of s t r a n g e r s " , W. Prosser , 
Law of T o r t s , p . 96 ( 5 t h ed. 1984), the pro tec t ion to the 
s e c u r e d c r e d i t o r and c o l l a t e r a l i s e r o d e d . Resale may 
damage the c o l l a t e r a l and render the secured party unable to 
l o c a t e i t . Even if the secured c o l l a t e r a l i s found i n t a c t , 
t h e s e c u r e d party may suffer undue delay, inconvenience, or 
e x p e n s e when he t r i e s t o repossess the proper ty . Each of 
t h e s e p o s s i b l e c o n s e q u e n c e s d i m i n i s h e s and destroys the 
v a l u e of the secured p a r t y ' s i n t e r e s t in the c o l l a t e r a l , and 
g r o s s l y u n d e r m i n e s t h e impor t ance of the secured p a r t y ' s 
i n t e r e s t hav ing p r i o r i t y over t h e b u y e r ' s . When such 
- 2 2 -
c o n s e q u e n c e s o c c u r , t h e b u y e r ' s relsale of the c o l l a t e r a l 
s e r i o u s l y i n t e r f e r e s wi th the secur|ed p a r t y ' s r i g h t s , and 
t h e buyer s h o u l d r i g h t l y s a t i s f y \+he s e c u r e d p a r t y ' s 
i n t e r e s t . 
R e s t a t e m e n t (Second) of T o r t s 222A (2) s e t s forth 
f a c t o r s i m p o r t a n t in d e t e r m i n i n g t h e s e r i o u s n e s s of 
in te r fe rence : 
( 2 ) I n d e t e r m i n i n g t h e s e r i o u s n e s s of t h e 
i n t e r f e r e n c e and t h e j u s t i c e of r e q u i r i n g the 
a c t o r to pay the fu l l value, the following fac tors 
are important; 
(a ) t h e e x t e n t and durat ion of the a c t o r ' s 
exercise of dominion or con t ro l ; 
(b) t h e a c t o r ' s in ten t to Assert a r igh t in 
f a c t i n c o n s i s t e n t w i th t he o t h e r ' s r i g h t of 
con t ro l ; 
(c) the a c t o r ' s good f a i t h ; 
(d) t h e extent and durat ion of the r e su l t i ng 
in te r ference with the o t h e r ' s r igh t of con t ro l ' 
(e) the harm done to the c h a i t e l ; 
(f ) t h e inconvenience and Expense caused to 
the other . 
These f a c t o r s a r e t h e f o u n d a t i o n u n d e r l y i n g Petty 
M o t o r ' s c l a i m of MESCO's c o n v e r s i o l n . The d u r a t i o n of 
MESCO f s actual dominion and control ovdr the f o r k l i f t was 20 
months from the date C.S.&G. conveyed the f o r k l i f t to MESCO 
t o t h e d a t e MESCO s o l d i t t o Red Biall We ld ing . MESCO 
i n t e n t i o n a l l y a s s e r t e d r i g h t s in th^ f o r k l i f t through i t s 
- 2 3 -
p o s s e s s i o n , u s e , a n d d i s p o s a l which were in f a c t 
i n c o n s i s t e n t w i t h P e t t y M o t o r ' s r igh t of con t ro l , MESCO 
showed l i t t l e good fa i th concerning the conversion when i t 
f a i l e d t o i n v e s t i g a t e the exis tence and s a t i s f a c t i o n of the 
s e c u r i t y i n t e r e s t . MESCO f s claimed lack of knowledge was 
n o t h i n g l e ss than s t i ck ing i t s head in the sand and ignoring 
a known s e c u r i t y a g r e e m e n t . MESCO's ac ts r esu l t ed in a 3 
1/2 y e a r i n t e r f e r e n c e wi th the f o r k l i f t , from the date i t 
was conveyed t o MESCO to the date i t was returned to Petty 
Motor . The f o r k l i f t d e p r e c i a t e d in value from $35,000 to 
$11 ,500 d u r i n g the 3 1/2 year per iod, which i s an extensive 
l o s s t o P e t t y Motor . P e t t y Motor has s u f f e r e d extreme 
i n c o n v e n i e n c e and e x p e n s e in a t t e m p t i n g t o l o c a t e the 
f o r k l i f t and conduc t lega l proceedings to recoup the value 
t o which i t i s e n t i t l e d . These fac tors conclusively shows 
t h a t the in te r fe rence with the c o l l a t e r a l was so s ign i f i can t 
tha t i t c o n s t i t u t e s a conversion. 
Along with these fac tors of i n t e r f e r ence , other ac ts by 
MESCO demonstrate the exis tence of a conversion. Conversion 
may occur simply by s e l l i n g the secured proper ty : 
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. t h e m e r e a c t o f p u r c h a s i n g t h e 
e n c u m b e r e d c o l l a t e r a l appears t o have been enough 
t o s u s t a i n a convers ion a c t i o n , though the secured 
p a r t y a p p a r e n t l y could have simply 
c o l l a t e r a l . 
r e p o s s e s s e d the 
W e c h l e r , R i g h t s and Remedies of t he Secured P a r t y After an 
U n a u t h o r i z e d T r a n s f e r of C o l l a t e r a | : A P r o p o s a l f o r 
B a l a n c i n g C o m p e t i n g C l a i m s i n R e p o s s e s s i o n , R e s a l e / 
P r o c e e d s y and C o n v e r s i o n C a s e s , 32 fluf. L. Rev. 373, 406 
( 1 9 8 3 ) . L i a b i l i t y of an i n n o c e n t t h i r d p a r t y purchase r 
w i t h o u t n o t i c e f o r c o n v e r s i o n of a ' t r u c k was upheld in 
S t i l l A s s o c i a t e s , I n c . , v . M u r p h y , 3 5 8 M a s s . 7 6 0 , 267 
N.E.2d 217, 219 (1971) : 
A t t h e t i m e of t h e s a l e of t h e t r u c k by 
[ d e b t o r ] t o t h e d e f e n d a n t , the p l l a i n t i f f had the 
r i g h t , b e c a u s e of t h e [ d e b t o r ' s ] d e f a u l t i n 
p a y m e n t s , " t o t a k e p o s s e s s i o n of t he c o l l a t e r a l " 
and " t o s e l l , l e a s e or o the rwi se d i s p o s e of * * * 
[ i t ] . " G. L. C. 1 0 6 , S e c t i o n 9 - 5 0 3 , 9 - 5 0 4 . 
A c c o r d i n g l y , t h e t r u c k was c o n v e r t e d by t h e 
d e f e n d a n t a t the t ime of the s a l e t o him, and the 
p l a i n t i f f i s e n t i t l e d t o damages ip the amount of 
$1 ,500 . 
P r o s s e r m a k e s t h e f o l l o w i n g b b s e r v a t i o n a b o u t 
c o n v e r s i o n w h i c h a r i s e s by t h e u n a u t h o r i z e d t r a n s f e r of 
p r o p e r t y : 
P e r h a p s t h e m o s t common way i n w h i c h 
c o n v e r s i o n i s c o m m i t t e d i s by an u n a u t h o r i z e d 
t r a n s f e r or d i s p o s a l of p o s s e s s i o n <pf the goods to 
- 2 5 -
one who i s not e n t i t l e d to them. Normally t h i s i s 
a s u f f i c i e n t l y ser ious in te r fe rence with the t rue 
o w n e r ' s r i g h t of c o n t r o l , a l t h o u g h c a s e s a re 
p o s s i b l e in which the consequences of an innocent 
m i s t a k e a r e so u n i m p o r t a n t tha t conversion wi l l 
not be f o u n d . O r d i n a r i l y the Defendant has "set 
t h e goods a f l o a t upon a sea of s t r a n g e r s , " and i t 
f o l l o w s t h a t , in P r o f e s s o r Warren ' s well-known 
p h r a s e , t h e d e f e n d a n t has "bought something." 
Thus a s a l e and del ivery of the p l a i n t i f f ' s goods 
t o a n o t h e r , a l e a se , a pledge, a mortgage, or even 
a g i f t , or a mere erroneous de l ivery to the wrong 
p e r s o n w i l l c o n s t i t u t e a c o n v e r s i o n . I t i s no 
answer t h a t the defendant acted in good f a i t h , in 
t h e h o n e s t b e l i e f t h a t the de l ivery was lawful, 
proper , or author ized. 
W. P r o s s e r , Law of Tor t s , p . 96-97 (5th Ed. 1984). Prosser 
n o t e s t h a t b a i l e e s , s e r v a n t s and a g e n t s a r e l i a b l e for 
conversion when they negot ia te the t r ansac t ion : 
The l i n e i s drawn where t h e agent himself 
n e g o t i a t e s the t r ansac t ion by which the goods are 
t r a n s f e r r e d t o a t h i r d pa r ty , and then makes the 
d e l i v e r y . I n s u c h a c a s e , u n l e s s what i s 
t r a n s f e r r e d is negotiable paper, there i s general 
ag r eemen t t h a t there i s such a major in te r fe rence 
w i t h t h e r i g h t s of the t rue owner tha t there must 
be l i a b i l i t y for conversion. 
Id. at 98. 
Two u n a u t h o r i z e d s a l e s took p l a c e in t h i s c a s e . 
C.S.&G. sold i t s i n t e r e s t in the f o r k l i f t to MESCO and MESCO 
l a t e r sold the f o r k l i f t to Red Ball Welding. Either or both 
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of t h e s e c o n v e y a n c e s so s e r i o u s l y i n t e r f e r e d with Pet ty 
Motor's i n t e r e s t as to c o n s t i t u t e conversion. 
The use of a c h a t t e l i s often su f f i c i en t to c o n s t i t u t e 
a conversion. Restatement (Second ) of Torts 227 s t a t e s : 
227. Conversion by Using Chattel_ 
One who u s e s a c h a t t e l in a manner which i s a 
s e r i o u s v i o l a t i o n of t h e r i g h t of a n o t h e r to 
c o n t r o l i t s use i s s u b j e c t t o l i a b i l i t y to the 
other for conversion. 
MESCO a d m i t t e d t h a t a f t e r i t obta i ined the f o r k l i f t from 
C.S.&G. , i t u t i l i z e d i t in i t s r e n t a l f l e e t for some 20 
months b e f o r e i t conveyed the forklif t! to Red Ball Welding. 
(Depos i t i on of Del Lewis p . 29). This i s such a s ign i f i can t 
i n t e r f e r e n c e with Pet ty Motor's i n t e r e s t as to cons t i t u t e a 
conversion. 
MESCO c l a i m s t h a t no conversion occurred u n t i l demand 
i s made for r e t u r n of t h e c o l l a t e r a l and c i t e s C l a r k 
J e w e l e r s v. S u t t e r t h w a i t e , 662 P.2d 11301, 1304-1305 (Kan. 
App. 1 9 8 3 ) . T h i s case c i t e s Restatement (Second) of Torts 
237 and P r o s s e r , Law of T o r t s 1 5 , pp. 89-90 ( 4 t h ed . 
1971). 
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Under t h e l a n g u a g e of t h i s Restatement sec t ion , however, 
demand i s not a v a i l a b l e t o MESCO as a r e q u i r e m e n t of 
conversion. Comment e s t a t e s : 
The c o n v e r s i o n c o n s i s t s in t h e u n l a w f u l 
d e t e n t i o n of the c h a t t e l and not in the manner in 
which possession was o r i g i n a l l y acquired. 
Id. a t 237, comment e. Comment f. s t a t e s : 
f. The r e f u s a l t o surrender a c h a t t e l upon 
demand i s not a conversion if the person upon whom 
t h e demand i s made does not have possession of the 
c h a t t e l a t t h e t ime of the demand. If the goods 
have been disposed of or i n t e n t i o n a l l y dest royed, 
e i t h e r p r o p e r l y or improper ly , the actor i s not 
l i a b l e for his refusal to surrender them, although 
he may be l i a b l e f o r t h e d e s t r u c t i o n or 
d i s p o s i t i o n under t h e r u l e s s t a t e d in 226 or 
233-236. 
MESCO a r g u e s t h a t b e c a u s e t h e f o r k l i f t was acquired 
b e f o r e t h e r e was any defaul t in C.S.&G.'s payments to Pet ty 
Motor , t h a t i t s p o s s e s s i o n was r i g h t f u l l y acquired and 
demand i s n e c e s s a r y b e f o r e a c o n v e r s i o n o c c u r s . This 
a n a l y s i s f o c u s e s on the means of acquir ing the c o l l a t e r a l , 
not t h e unlawful de tent ion . Furthermore, because MESCO did 
not have p o s s e s s i o n of the f o r k l i f t when demand was made, 
t h e conversion had already occurred, demand was unnecessary, 
and MESCO i s l i a b l e fo r conversion under other conversion 
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t h e o r i e s . 
The s e c t i o n i n P r o s s e r , Law or r r o r t s , 15 , pp. 89-90, 
i s a l s o n o t a p p l i c a b l e t o t h e case a t b a r . This s e c t i o n 
d e a l s w i t h conve r s ion for wi thho ld ing p o s s e s s i o n . Although 
MESCO i s l i a b l e f o r c o n v e r s i o n for Withholding p o s s e s s i o n 
f o r more t h a n 3 1/2 m o n t h s a f t e r demand was m a d e , the 
c o n v e r s i o n c l a i m e d by P e t t y Motor ocicurred as a r e s u l t of 
t h e u n a u t h o r i z e d t r a n s f e r of p r o p e r t y from C.S.&G. t o MESCO 
a n d from MESCO t o Red B a l l W e l d i n g ^ T h i s s e c t i o n of 
P r o s s e r , t h e r e f o r e , i s not a p p l i c a b l e . 
Demand i s n o t a r equ i rement foi convers ion and under 
t h e p r o v i s i o n of t h e UCC and common lpw, convers ion occurs 
when t h e o w n e r ' s p o s s e s s o r y i n t e r e s t i s impeded. In 79 
C.J.S. Supp. Secured Transactions, 84 (1^74) it states: 
No d e m a n d i s r e q u i r e d tlo e s t a b l i s h a 
c o n v e r s i o n of c o l l a t e r a l where c o h t r o l or dominion 
o v e r i t h a s b e e n e x e r c i s e d i n & manner which i s 
i n c o n s i s t e n t w i t h , or in de r roga t iOn of, the r i g h t s 
of the secured p a r t y , . . . 
It has also been stated: 
. demand and r e f u s a l were noxi e s s e n t i a l when 
t h e c o n v e r s i o n was o t h e r w i s e e s t a b l i s h e d by the 
e x e r c i s e o f d o m i n i o n o v e r t h e p r o p e r t y i n 
exc lu s ion of the r icrhts of the secured p r o p e r t y . 
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6 9 Am. J u r . 2 d S e c u r e d T r a n s a c t i o n s 2 58 (19 7 3 ) . Demand 
i s n o t a n e c e s s a r y e l e m e n t of c o n v e r s i o n and i s n o t 
a v a i l a b l e t o MESCO as a defense in the case a t b a r . 
L e w i s i s p e r s o n a l l y l i a b l e for the convers ion of P e t t y 
M o t o r ' s c o l l a t e r a l . In Admiral Corp. v. Winchester Corp. , 
7 U.C.C. 743 ( N.Y. Civ. C t . 1970) t he c o u r t s t a t e d : 
I n 19 C . J . S . 271 we f i n d t h a t a d i r e c t o r , 
o f f i c e r , or agent of a c o r p o r a t i o n i s " . . . l i a b l e 
i n d a m a g e s fo r i n j u r i e s su f f e red by t h i r d pe r sons 
b e c a u s e of h i s own t o r t s , r e g a r d l e s s of whether he 
a c t e d on h i s own a c c o u n t o r on b e h a l f of t h e 
c o r p o r a t i o n and r e g a r d l e s s of whether or not the 
c o r p o r a t i o n i s a l s o l i a b l e . " 
T h i s r u l e i s e q u a l l y a p p l i c a b l e t o 
c o n v e r s i o n . 
" T h i s i s t r u e e v e n t h o u g h they a c t on 
b e h a l f of t h e c o r p o r a t i o n may a l s o be 
l i a b l e a s w h e r e money or p r o p e r t y of a 
t h i r d p e r s o n i s i n t h e h a n d s of t h e 
c o r p o r a t i o n and the o f f i c e r s in c o n t r o l 
k n o w i n g l y and i n t e n t i o n a l l y conver t i t 
by r e f u s i n g to give up p o s s e s s i o n or by 
a p p l y i n g t o the uses of the c o r p o r a t i o n 
a n d i t i s a l s o t r u e e v e n t h o u g h t h e 
d i r e c t o r s , o f f i c e r s , o r agen t s a c t in 
g o o d f a i t h , a n d do n o t p e r s o n a l l y 
b e n e f i t o r p r o f i t from the c o n v e r s i o n . 
A l l who a r e concerned or p a r t i c i p a t e in 
t h e wrong a re p e r s o n a l l y l i a b l e " (19 CJS 
277, 278) . 
S e e a l s o , C i t i z e n s N a t i o n a l Bank v . O s e t e k , , 353 F . 
S u p p . 9 5 8 , 964 ( S . D . N . Y . 1 9 7 3 ) (". . . t h e p r e s i d e n t of a 
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c o r p o r a t i o n w h o , w i t h k n o w l e d g e of a l l t h e f a c t s , 
p a r t i c i p a t e d in and a c c o m p l i s h e d a c o n v e r s i o n of money, may 
be i n d i v i d u a l l y l i a b l e f o r t h e amounts c o n v e r t e d . " ) 
B e c a u s e L e w i s k n e w t h a t P e t t y Mentor had p u r c h a s e d t h e 
f o r k l i f t , a n d h a d l e a s e d t h e f d r k l i f t t o C . S . & G . , 
( D e p o s i t i o n of D e l L e w i s p . 2 8 ) L e v i s ' a c t s r e n d e r him 
p e r s o n a l l y l i a b l e f o r c o n v e r s i o n . 
D. MESCO'S FAILURE TO INVESTIGATE WHETHER THE 
FORKLIFT WAS ENCUMBERED BY A SECURITY AGREEMENT 
AND MESCO'S ALLEGED LACK OF KNOWLEDGE CONCERNING 
THIS SECURITY AGREEMENT ARE INSUFFICIENT DEFENSES 
TO EXCUSE MESCO'S CONDUCT FROM| 
CONVERSION. 
CONSTITUTING A 
MESCO d e f e n d e d i t s a c t i o n s i n a c c e p t i n g t h e f o r k l i f t 
f r o m C.S.& G., p l a c i n g t h e f o r k l i f t i n n t s r e n t a l f l e e t , and 
s e l l i n g t h e f o r k l i f t t o R e d b a l l Weld ing by c l a i m i n g t h a t i t 
h a d no k n o w l e d g e of t h e s e c u r i t y i n t e r e s t encumber ing s a i d 
f o r k l i f t . T h e l a c k of knowledge i s a v a l i d d e f e n s e a g a i n s t 
m a l i c e and bad f a i t h c l a i m s , b u t i s no d e f e n s e t o a c a u s e of 
a c t i o n i n c o n v e r s i o n . As q u o t e d ab<t>ve, t h e Utah Supreme 
Court has stated: 
. . . A l t h o u g h c o n v e r s i o n r e s u l t s only from 
i n t e n t i o n a l conduct, i t does not , however, require 
a c o n s c i o u s w r o n g a o i n g , bu t o n | y an in tent to 
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e x e r c i s e dominion or c o n t r o l over t h e goods 
incons i s ten t with the owner's r i g h t s . 
A l l r e d v . H i n c k l e y , 8 Utah 2d 7 3 , 328 P .2d 726 , 728 
(1958). 
In C o l o r a d o Bank & Trust v. Western Slope Investments, 
I n c . , 539 P. 2d 501 (Colo. App. 1975), the court r a t i f i e d a 
j u r y i n s t r u c t i o n as the appl icable law concerning knowledge 
in the area of conversion: 
An a u c t i o n company t h a t s e l l s p r o p e r t y in 
b e h a l f of another who holds the property subject to 
a p e r f e c t e d s e c u r i t y i n t e r e s t , and the purchaser 
t h e r e o f , a r e each l i a b l e t o t h e h o l d e r of the 
s e c u r i t y i n t e r e s t fo r t h e f a i r v a l u e of t h e 
p r o p e r t y s o l d , r e g a r d l e s s of whether the auction 
company or p u r c h a s e r had ac tual knowledge of the 
e x i s t e n c e of t h e s ecu r i t y i n t e r e s t or the o t h e r ' s 
want of a u t h o r i t y to s e l l , in the absence of fac ts 
showing acquiescence or consent on the par t of the 
holder of the secur i ty i n t e r e s t . 
C o n c e r n i n g the defense of lack of knowledge, 79 C .J .S . 
Supp. Secured Transact ions , 84 (1974), s t a t e s : 
Where a sa le of c o l l a t e r a l i s , with respect to 
t h e s e c u r e d par ty , a conversion of the c o l l a t e r a l , 
t h e r e i s a c o n v e r s i o n on the par t of the one who 
s e l l s , as w e l l as on t h e p a r t of t h e one who 
p u r c h a s e s , and t h e p u r c h a s e r may be l i a b l e 
r e g a r d l e s s of h i s i n t e n t , and of h i s l a c k of 
knowledge of the r i gh t s of the secured par ty . 
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S e e a l s o U n i t e d S t a t e s v. T o p e k a D i v e s t o c k Auc t ion^ 392 
Fe S u p p . 944 (N.D. 1 I "Tr l "Re^enL I n d i a n i Law allows no 
l i i f t away f r o m c o n v e r s i o n as a s t r i c t l i a b i l i t y t o r t
 f i n 
w i n c h t h e a c t o r ' s i n t e n t and knowledge a r e i r r e l e v a n t , t h i s 
l i a b i i j i . " U n i t e d S t a t e s y, Hughes , 3 40 F, Supp. 539 , 
34^ t N . U . M i s s . 19 72) f " N o r t o n ' s c o n t e n t i o n t h a t he bough t 
t h e b e a n s f r o m H u g h e s w i t h o u l i t i T of r li }UV-JJL rinu- nl *s 
s e c (J i l t v i n t e r e s t t h e r e i n , c a n n o t a e r e a t t h e c l a i m of t h e 
g o v e r n m e n t f o r t h e conversion t h e r e o f . " / MESCO was =* 
p u r c h a s r > f t h f 11 Y I i f \ f r r u - , \ f,, and t h e n became a 
s e l l e r c t t h e s e c u r e d p r o p e r t y by c o n v e y i n g t h e f o r k l i f t t o 
R e d b a l l W e l d i n g , R e g a r d l e s s of MESCO's i n t e n t if I i^ t ime 
i t t j o k p o s s e s s i o n of t h e f o r k l i f t , t h e l a c k of knowledge of 
t h e s e c u r i t y i n t e r e s t in t h e c o l l a t e r a l i s no d e f e n s e t o 
P e t t y M o t o r ' s H a tin of r* n jf i n 
MESCO k n e w t h a t P e t t y Motor bough t and p a i d t h e e n t i r e 
p u r c h a s e p r i c e o f t h e f o r k l i f t and i t i n t e n d e d ro l e a s e i t 
t o " ^
 t {Deposit ion of Del Lewis p . 2 8 ) . C o n v e r s a t i o n s 
b e t w e e n C. S . *G. i n d MESCO at t h * t ime of t h e c o n v e y a n c e of 
t h e s u b j e c t p r o p e r t y g a v e MESCO n t m l ^nd c o n s t r u c t i v e 
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n o t i c e t h a t t h e r e e x i s t e d a s e c u r i t y i n t e r e s t on t h e 
f o r k l i f t which needed t o be s a t i s f i e d . Del Lewis t e s t i f i e d : 
A - [ C . S . & G . ] t o l d me t h e machine was pa id 
o f f , and I was t o t a l l y r ea f f i rmed of t h a t by the 
f a c t he c a l l e d me up and sa id he went in t o pay 
o f f t h e m a c h i n e and he owed 2,000 more than the 
t w e n t y - t w o and t h a t ' s why he s a i d , " I s s u e me an 
a d d i t i o n a l c r e d i t of two thousand because i t c o s t 
me more than twenty- two t o pay off the machine ." 
Depos i t ion of Del Lewis p . 26-27. Del Lewis c o n t i n u e d : 
Q - Did [ C . S . & G . ] e v e r say " I ' v e pa id t h a t 
o f f " ? 
A - To my knowledge, t he way I unders tood our 
c o n v e r s a t i o n was y e s , he had pa id off the machine. 
And t h a t ' s why, when he a c t u a l l y went down t o pay 
o f f t h e e q u i p m e n t i t c o s t him $2,000 more than 
w h a t he had i n i t i a l l y t h o u g h t . I t c o s t him 
$24,000 t o pay off the u n i t . 
Q - And d i d he t e l l you who he was paying 
of f? 
A - Oh, I knew i t was f inanced with P e t t y . 
Q - How did you know t h a t ? 
A - Because I remember g e t t i n g the check from 
P e t t y on t h a t machine. 
Q - When you f i r s t so ld the machine? 
A - T h a t ' s c o r r e c t . 
I d . a t 27-28 . 
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it 1 * 1 ojiuii HI f i ME* V) t o conduc t b u s i n e s s in 
t h i s wa> WESCO a c c e p t e d a n o t h e r f o r k l i f t from C.S.&G. 
- r - i m i I i i M i ' um- ihn v i vv i t In ut payment t [ < t t
 v Mot or 
t ) s a t i s f y t h e s e c u r i t y i n t e r e s t in the c o l l a t e r a l u n t i l 
P e t t y M o t o r n o t i f i e d MESCO of t h e c o n t i n u e d s e c u r i t y 
nl t i ' 1 U e j - J i L i i u t D _ J L e w i s p , 1 ) ^ i n t h a t 
o c c a s i o n , P e t t y Motor and MESCO met and determined a p r i c e 
fo r t h a t f o r k l i f t , J n h u , , p^i 1 b H L ^ , I d . 
C . S . & G . c o n t a c t e d MESCO and s u g g e s t e d t h a t t h e f o r k l i f t 
be t r a d e d f o r one or two o t h ^ r machines . ( D e p o s i t i o n of Del 
1 PVVJ s i 1 I vv i - a g r e e d to exchange t h e f o r k l i t t - on the 
s p o t and c o m m i t t e d t o take c a r e of C.S.&G. on the f o r k l i f t . 
( I d . a t 2 5 ) . I t was a g r e e d Hi 1 r n t x •* h \n j ^ I r a e 
S w i n g e r Ui ) F o r k l i f t , C .S .& d . w o u l d r e c e i v e dt l e a s t 
$ 2 2 , 0 0 0 i c r e d i t MI L ^ n p - n a c c o u n t t o r e d u c e i t s 
« u t ^ t ~i n i i LI I h 1 I i n ^ w i t h M L -> ' ) wid r e c e i v e a rep lacement 
f o r k l i f t v a l u e d a t $ 1 3 , 0 0 0 . ( I d . a t 26 > T ins t r a n s a c t i o n 
was c o n s u m m a t e d w i t h the exchange of f o r k l i f t and g r a n t i n g 
t r j u j * Mhb( O t o o k i r^ id f o r k l i f t i n t o i t s p o s s e s s i o n , 
u t i l i z e d i t f i i t s own b e n e f i t , p laced i t in i t s r e n t a l 
f l e e t ( I d . a t 29 J , a n d ^ l m nl lis Mtn? s o ld J fi R e d h a l l 
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Welding of Ogden, Utah for $21 ,000 . (R. 8 1 ) . 
P e t t y Motor f i l e d a f i n a n c i n g s t a t emen t t o g ive n o t i c e 
of i t s i n t e r e s t and p e r f e c t i t s c la im in the c o l l a t e r a l . (R. 
8 3 ) . MESCO had the o p p o r t u n i t y t o p r o t e c t i t s i n t e r e s t s by 
c a l l i n g P e t t y Moto r t o v e r i f y s a t i s f a c t i o n of t he C.S.& G. 
a g r e e m e n t o r by c h e c k i n g t h e UCC f i l i n g s i n t h e L t . 
G o v e r n o r ' s o f f i c e t o de te rmine whether the s e c u r i t y i n t e r e s t 
i n t h e f o r k l i f t was r e l e a s e d . C o n c e r n i n g the f i l i n g of 
f i nanc ing s t a t emen t i t s has been he ld t h a t : 
. . . s e c t i o n 9 - 4 0 2 s e t s up a sys tem of " n o t i c e 
f i l i n g " w h i c h we have p r e v i o u s l y d e s c r i b e d as "a 
m e t h o d of p r o t e c t i n g s e c u r i t y i n t e r e s t s which a t 
t h e same t i m e wou ld g i v e s u b s e q u e n t p o t e n t i a l 
c r e d i t o r s and o the r i n t e r e s t e d persons in fo rma t ion 
a n d p r o c e d u r e s a d e q u a t e t o e n a b l e t h e 
a s c e r t a i n m e n t of t h e f a c t s they needed to know" 
(emphasis added) . 
S t i l l A s s o c i a t e s , I n c . , v. Murphy, 358 Mass. 760, 267 N.E. 
2d 2 1 7 , 218 ( 1 9 7 1 ) . See a l s o , F i r s t N a t i o n a l Bank of 
H i g h l a n d v . M e r c h a n t ' s M u t u a l In su rance Co . , 89 Misc. 2d 
7 7 1 , 392 N .Y.S .2d 836 (1977) ("Defendant contends t h a t t h i s 
r e s u l t w i l l i m p o s e a d u t y upon an i n s u r e r t o sea rch the 
r e c o r d s p r i o r t o a s e t t l e m e n t . However, a c o n t r a r y r u l i n g 
w o u l d r e n d e r p l a i n t i f f ' s c o m p l i a n c e w i t h t h e f i l i n g 
- 3 6 -
r e q u i r e m e n t s ot A r t i c l e 9 v a l u e l e s s . The f u n c t i o n of t h e s e 
r e q u i r e m e n t s i s t o p u t t h u r d p a r t i e s on n o t i c e of t h e 
s^ ru r* - i t J i t i i 1 in ( W h i t e a n d Summers
 f Uni form 
C o m m e r c i a l C o d e , S e c . 2 i - 3 ) " MESCO fs f a i l u r e t o t a k e 
a d v a n t a g e of t h e s y s t e m s e t up f r i [ r t -i j< i mu I b^ 
b o r n by MESCO and no one e l s e . Judgment a g a i n s t P e t t y Motor 
f o r MESCO ! s f a i l u r e t o ac t in i b u s i h e s s l i k e manner in no t 
h p c k i n ] t h m t i 1 i ii j t I -ik i iitj ippi jpi i i t e s t e p s t o s e e 
t h a t P e t t y M o t o r ' s l i e u i i t h e c o l l a t e r a l was s a t i s f i e d , 
p u n i s h e s P e t t y M o t o r t o r t h e b u s i n e s s r r -irL • - ^ s •-f MES^o. 
Had MESU) a c t e d i n a b u s i n e s s l i k e manner t o p r o t e c t i t s 
i n t e r e s t , i t c o u l d have a v o i d e d t h e t o r t of c o n v e r s i o n and 
rnd knowl dq« ot f h - s m I t / i n t e r e s t . 
E . PETTY MOTOR I S ENTITLED T0| RECOVER DAMAGES 
AGAINST MESCO AT THE TIME OF THE CONVERSION. 
D e f a u l t and c o n v e r s i o n o c c u r r e d when MESCO a c c e p t e d t h e 
f o r k l i f t f r o m C. S . & G. , ^ h e n L • -> hd i ^ f d \i I t -» i i * • IL 
p a y m e n t s , a n d / o r when MESCO c o n v e y e d t h e f o r k l i f t t o Red 
B a l l W e l d i n g . I n a n y e v e n t , P e t t y Moto r i s e n t i t l e d t o 
d a m a g e s f o r t h e c o n v e r s i o n o a 1 - J I a t 1 it Mie t jme I lie 
c o n v e r s i o n o c c u r r e d . I n C h e m i c a l ftank v . M i l l e r Yacht 
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S a l e s , 173 N . J . S u p e r . 90, 413 A. 2d 619 (1980), the court 
found t h a t : 
[d ]amages fo r c o n v e r s i o n . . . of secured 
p r o p e r t y may be awarded under Section 9 where i t i s 
found t h a t a t t h e t i m e of the claimed conversion 
t h e secured p a r t y ' s r i g h t s in the property involved 
i s a perfected secur i ty i n t e r e s t and there has been 
a d e f a u l t by t h e d e b t o r t h a t g i v e s the secured 
p a r t y t h e r i g h t t o t a k e p o s s e s s i o n of t h a t 
p r o p e r t y . See [UCC] Section 9-503; . . .[Emphasis 
added. ] 
I d . a t 6 2 3 . The c o u r t a g a i n r e s t a t e d t h e measure of 
damages in t h i s opinion: 
The genera l ru le with regard to the measure of 
damages in c o n v e r s i o n i s t o award t h e f a i r and 
r e a s o n a b l e market value of the property at the time 
of the conversion. 
I d . a t 6 2 5 . See a l s o U n i t e d S t a t e s v . Topeka Livestock 
A u c t i o n , I n c . , 392 F . S u p p . 944 (N.D. I n d . 1975) ("the 
m e a s u r e [of damages] i s t h e f a i r marke t v a l u e of t h e 
p r o p e r t y a t the time the conversion took place ( ra ther than 
t h e amount r e t a i n e d by t h e c o n v e r t e r ) . 1 1 ) ; Consolidated 
Equipment S a l e s , I n c . , v . F i r s t S ta te Bank & Trust Co. of 
G u t h r i e , 627 P .2d 432 ( O k l a . 1981) ("Normally . . . the 
v a l u e a t t h e t ime and p l a c e of c o n v e r s i o n would be the 
measure of damages"). 
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Tf t h e c o u r t f i n d s t h a t t h e c o n v e r s i o n o c c u r r e d when 
L . b.fc G. conveyed t h e f o r k l i f t to MhoLU, t h e damages i n c u r r e d 
by P e t t y M o t o r a r e $ 2 3 , 5 0 0 . Accord i r i a t o t h e t e s t i m o n y of 
De l Le\M i pos i t i MI d! p i ;<•* 26 , MESH i p a i i i ln I i 
$ 3 5 , 1 ) 0 0 00 f o r t h e f o r k l i f t p u r c h a s e d on August 28 , 1 9 / 4 , 
$ 2 2 , 0 0 0 i n c r e d i t m tho " , s ,& <\ open a c c o u n t and a n o t h e r 
f o r k l i f t
 r v a l u e d a t 9 I , Mil) P e t t y M o t o r r e c e i v e d t h e 
f o r k l i f t f r o m MESCO JII ^ i , [i , 1 9 8 3 , s o l d i t =11 p u b l i c 
nil t i n 1 1 ^ ] 1 (1(1 1111 IIKI 1 •> n w ut 11 1 od t A> M , c 110 , (in in 
d a m a g e s . I f t h e c o u r t f i n d s t h a t no c o n v e r s i o n o c c u r r e d 
u n t i l May , L 9 8 0 , wh^n t h r e e p a y m e n t s were m i s s e d and t h e 
l e c i s e w i j t t 111 fi if e 1, 1 lie measu re of damages would be v e r y 
c l o s e t o $ 2 3 , 5 0 0 , s ine*- t h e $ 3 5 , 0 0 0 c o n s i d e r a t i o n g i v e n 
C. b. & b . t o r
 S a i d f o r k i i t t 11 An j u s t , 1 a M -> h ) u 1 I bn 
r e d u c e d t o r e f l e c t a r e a s o n a b l e d e p r e c i a t i o n f o r t h e s i x 
m o n t h u s e . I f t h*-* c o u r t f i n d s t h a t t h e c o n v e r s i o n o c c u r r e d 
in P p b r i i r < si II i) M I I Ih t 1 jr k i 1 f I to I ^d LMll 
W e l d i n g , i r id P e t t y M o t o r i s e n t i t l e d t o r e c e i v e a t l e a s t 
$ 9 , 5 0 0 , 0 0 1 t h e s a l e s p r i c e of t h e f o r k l i f t t o Red B a l l 
W H j d n i j 1 - 1
 r UMI in) vh i 11 oc o 11 r J i n May, J -*H ( , l e s s t h e 
$ 1 1 , 5 0 0 . 0 0 r e c o v e r e d a t t h r s a l e , ) 
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ISSUE 2 . 
PETTY MOTOR IS ENTITLED TO RESTITUTION FROM MESCO 
BASED ON UNJUST ENRICHMENT. 
MESCO b e n e f i t e d f r o m t h e p o s s e s s i o n of t h e f o r k l i f t 
o w n e d by P e t t y M o t o r by p l a c i n g t h e f o r k l i f t i n i t s r e n t a l 
f l e e t a n d s u b s e q u e n t l y s e l l i n g i t t o R e d b a l l Weld ing f o r 
$ 2 1 , 0 0 0 . F o r MESCO t o r e t a i n t h e s e b e n e f i t s , w h i c h 
r i g h t f u l l y b e l o n g t o P e t t y Motor i s a g a i n s t t h e f u n d a m e n t a l 
p r i n c i p a l s of j u s t i c e a n d e q u i t y . MESCO b e n e f i t t e d from 
P e t t y M o t o r ' s l o s s of t h e b e n e f i t s of i t s b a r g a i n and MESCO 
s h o u l d n o t be e n t i t l e d t o t h i s e n r i c h m e n t . 
B e c a u s e MESCO i s u n j u s t l y e n r i c h e d from i t s p o s s e s s i o n , 
d i s p o s a l , a n d u s e of t h e f o r k l i f t , P e t t y Motor i s e n t i t l e d 
t o r e s t i t u t i o n . 
U n j u s t e n r i c h m e n t i s b a s i c t o t h e s u b j e c t of 
r e s t i t u t i o n , a n d i t i s i n d e e d a p p r o a c h e d a s a 
f u n d a m e n t a l p r i n c i p a l t h e r e o f . . . I t i s d e f i n e d a s 
t h e u n j u s t r e t e n t i o n of a b e n e f i t t o t h e l o s s of 
a n o t h e r , o r t h e r e t e n t i o n of money o r p r o p e r t y of 
a n o t h e r a g a i n s t t h e f u n d a m e n t a l p r i n c i p a l s of 
j u s t i c e a n d e q u i t y and good c o n s c i o u s . A p e r s o n 
i s e n r i c h e d i f he has r e c e i v e d a b e n e f i t , and he 
i s u n j u s t l y e n r i c h e d i f r e t e n t i o n of t h e b e n e f i t 
w o u l d b e u n j u s t . U n j u s t e n r i c h m e n t of a p e r s o n 
o c c u r s when he h a s and r e t a i n s money or b e n e f i t s 
which i n j u s t i c e and e q u i t y b e l o n g t o a n o t h e r . 
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f h \ ii ] i i I Restitutio ii and Implied C ontractb b 3 
(1973). 
The Utah Supreme Court has defined unjust enrichment ^ 
folLows: 
U n j u s t e n r i c h m e n t of a person o c c u r s when he 
h a s or r e t a i n s money or b e n e f i t s which in j u s t i c e 
and e q u i t y b e l o n g t o a n o t h e r . . .The b e n e f i t s may 
be an i n t e r e s t in money, l a n d , c h a t t e l s , or c h o s e s 
i n a c t i o n ; b e n e f i c i a l s e r v i c e c o n f e r r e d ; 
s a t i s f a c t i o n o f a d e b t or d u t y owed by him; or 
a n y t h i n g w h i c h adds t o h i s s e c u r i t y or advantage . 
A m e r i c a n Law I n s t i t u t e Restatement! of R e s t i t u t i o n , 
S e c t i o n K b ) . 
Baugh v . P a r l e y , 1 1 2 U t a h I , 184 P. zd 3 ^ ( 194^) . See 
a l s o , F o w l e r v . T a y l o r , r» r> 4 J " I ~f)5 ( U t a h l ^ f i • H e a t o n 
v , I m u s , 93 W a s h , 2d 2 4 9 , 608 P. ,M M l , fS52 i i 9 8 G > , f" 
. t h e d o c t r i n e [ o f u n j u s t enr i chment ] w i l l be a p p l i e d when 
mone> n p rope r t , h i s U N i Jac^d J i one p e r s o n ' s p o s s e s s i o n 
u n d e r c i r c u m s t a n c e s t h a t ID e q u i t y and good c o n s c i e n c e he 
ought not t o r e t a i n i t . " ">. 
T h e U t a h S u p r e m e C o u r t h a s r u l e d t h a t u n d e r t h e 
d o c t r i n e s of r e s t i t u t i o n , u n ~ ] u s t e n r i c h m e n t , and money 
r e c e i v e d , t h a i " 1 t 1 h r Mii^dv 1 r e s t i t u t i o n r e q u i r e s t h e 
r e t u r n of v a l u e r e c e i v e d " Q u a g l i ^ t n a v. E x q u i s i t e Home 
B u i l d e r s , I n c . , 5 3 8 P . 2 d 3 0 1 ( U t a h 1 9 7 5 ) . A l l of the 
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b e n e f i t s r e c e i v e d by MESCO, inc luding the use, r e n t , and 
s a l e of t h e subject f o r k l i f t should r i g h t f u l l y have accrued 
t o t h e b e n e f i t of P e t t y Motor b e c a u s e of i t s s e c u r i t y 
i n t e r e s t . The b e n e f i t s o b t a i n e d by MESCO because of i t s 
a c t s deprives Pet ty Motor of the value of the f o r k l i f t which 
e q u i t a b l y and m o r a l l y s h o u l d a c c r u e t o P e t t y M o t o r ' s 
bene f i t . 
The damages which P e t t y Motor i s e n t i t l e d to as a 
r e s u l t of MESCO f s unjust enrichment i s se t for th in 66 Am. 
J u r . 2d Res t i t u t ion and Implied Contracts §169: 
When a person i s e n t i t l e d to r e s t i t u t i o n from 
a n o t h e r b e c a u s e of an i n n o c e n t conversion, the 
measure of recovery for the benefi t thus received 
i s , a t t h e e l e c t i o n of the claimant , the value of 
t h e proper ty (a) a t the time of the conversion, or 
(b) e x c e p t t o t h e extent tha t i t s value has been 
i n c r e a s e d by the conver ter , i t s value at the time 
of a s u b s e q u e n t demand, if the converter has the 
p r o p e r t y a t such t i m e , or a t t h e t ime of i t s 
d i s p o s i t i o n , if the converter disposes of i t . 
Under ( a ) , Pe t ty Motor i s e n t i t l e d to $35,000 l e s s the 
$11 ,500 received at sa le or $23,500. Under (b) , Petty Motor 
i s e n t i t l e d to $9,500 which i s the value of the property at 
t h e t ime MESCO s o l d t h e f o r k l i f t t o R e d b a l l W e l d i n g , 
$ 2 1 , 0 0 0 , l e s s t h e $11,500 received by Pet ty Motor at s a l e . 
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MESCO was n o t '.. p o s s e s s i o n of the f o r k l i f t when demand was 
m a d e . R e s t i t u t i o n r e q u i r e s tu;.v~ >• *--^-:- i vr«: >y HKDCO 
b e r e t u r n e d t o P e t t y M o t o r . ihS^ :;ar. r e t a i n e d a b e n e f i t 
f r o m i t s p o s s e s s i o n , u s e , a n d d i s p o s i t i o n co which P e t t y 
Motor i s equitably enti tLed, 
ISSUE 3. 
PETTY MOTOR WAS ENTITLED TO A REPLEVIN OF SAID 
F O R K L I F T BASED ON THE ACTS 0^ MESCO AND IS 
ENTITLED TO DAMAGES. 
P e t t y Motor i s e n t i t l e d t o damages in r e p l e v i n because 
of MESCO f s a c t s The measure of damages for a r e p l e v i n has 
been s e t f o r t h as f o l l o w s : 
I f t h e goods which form t h e s u b j e c t m a t t e r of 
t h e r e p l e v i n s u i t h a v e a v a l u e bnly for s a l e or 
c o n s u m p t i o n , the measure of damages t o be awarded 
t h e s u c c e s s f u l p a r t y i s i n t e r e s ) : on t h e i r v a l u e 
f r o m t h e t ime of the wrongful t a k i n g , as a g e n e r a l 
r u l e , p lus d e p r e c i a t i o n in v a l u e , i f any. Thus, a 
s u c c e s s f u l l i t i g a n t has been h e l d e n t i t l e d to have 
d a m a g e s f o r d e p r e c i a t i o n or d e t e r i o r a t i o n 
o c c u r r i n g w h i l e t h e p r o p e r t y was in the p o s s e s s i o n 
o f t h e a d v e r s e p a r t y a s s e s s e d i n t h e r e p l e v i n 
a c t i o n i t s e l f . 
66 Am. J u r . 2d R e p l e v i n §1 24 ( 1 9 7 3 ) . 
The A l a s k a Court , in a jury i n s t r u c t i o n , has d e s i g n a t e d 
the d e t e r m i n a t i o n of damages as f o l l o w s : 
You a r e f u r t h e r i n s t r u c t e d tthat the measure 
o f d a m a g e s t h e P l a i n t i f f would be e n t i t l e d t o f o r 
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the wrongful detention of his chattels that were 
returned if they were wrongfully detained is the 
net usable value of these goods during the period 
of detention. In determining the value of the use 
you shall not set an amount all out of proportion 
to the market value of the goods themselves. 
Gregory v. Padilla, 379 P.2d 951, 956 (1963). 
The A r i z o n a Cour t in U n i t e d Producers and Consumers 
C o o p e r a t i v e , I n c . , v. O'Malley, 103 Ariz . 326, 436 P.2d 575 
(1968) s t a t e d : 
Under t h e r u l e damages are to be determined 
as of t h e d a t e of t r i a l , the t r i a l court may make 
a f i n d i n g of a c t u a l damages for detent ion of the 
p r o p e r t y . If t h e r e i s any loss of the value of 
t h e p r o p e r t y be tween t h e time of taking and the 
t ime of t r i a l , i t would be included in the damages 
fo r t h e d e t e n t i o n of the p rope r ty . . . . The same 
r e s u l t is thus reached whether the judgment i s for 
t h e v a l u e of t h e p r o p e r t y a t t h e t ime of the 
t a k i n g or fo r both the value at the time of t r i a l 
and t h e l o s s in va lue between the time of taking 
and the time of t r i a l . 
See a l s o , G i c i n t o v. C r e d i t T h r i f t of America #3, I n c . , 
219 Kan. 766 , 549 P.2d 870 (1976) ("the measure of damages, 
i t i s a g r e e d , i s t h e v a l u e of t h e c a r s when i t took 
p o s s e s s i o n in June, 1973, l e ss the current value of the two 
cars returned by i t . " ) ; 
The f a c t t h a t the f o r k l i f t was returned to Pet ty Motor 
does not defeat Pet ty Motor's claim for damages in rep lev in . 
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G r e g o r y v . P a d i l l a , 37 9 P . 2d 9SI f ^ l d s k a 19bJi G i c m t o 
v, . C r e d i t T h r i f t o f A m e r i c a # 3 , l i f e , 21 y Kan. 768 , 549 
P . 2d 8~0 ( 1 9 7 6 ) . !ti f a c t , t h e r e t u r n of t h e f o r k l i f t 
i n d i c a t e s *" h -a t P e t t y M < • 1 o r w i -» e n t i t l e d t o i mmed i a t e 
possession of the f o r k l i f t . 
A l t h o u g h t h e s t a t e m e n t s of d a m a g e s d i f f e r f l i g h t l y , 
F^ t t y Miioi JS e n t i t l e d to r e c o v e r t h e / a l u e of the f o r k l i f t 
a t t h e t i m e i t was r e c e i v e d by MESCO Less t h e v a l u e of the 
f o r k l i f t when H \ras r e t u r n e d t< P e t t y Motor , p l u s i n t e r e s t , 
Tn o r d e r t o g a i n p o s s e s s i o n of t h e f o r k l i f t , MESCO 
e x c h a n g e d $ 3 5 , 0 0 0 in v a l u e t o C.S.&G. and MIH f o r k l i t t «^s 
- o L i f r i t -^  1 1 , l u H u p o n i t s r e t u r n t o P e t t y Motor, P e t t y 
Motor i s t h e r e f o r e e n t i t l e d t o $ 2 3 , 5 0 0 in damages. 
SUMMARY 
P e t t y Motor p u r c h a s e d the subject: f o r k l i f t from MESCO 
f o r l e a s e t o C.S.fe G., f i l e d a f i n a n c i n g s t a t e m e n t w i th t h e 
L t . Gov t nt i. '.., ui t n;„. , ju j had HI val id! s e c u r i t y i n t e r e s t in 
t h e s u b j e c t c o l l a t e r a l , toh^n C.S.& G. conveyed the f o r k l i f t 
t o MESCO t h i s c o n v e y a n c e b r e a c h e d t h e c o n t r a c t m J 
c o n s t L t i i t ^ d i d 1 d i j 1 t , g i v i n g P e t t v Mot o r an immediate 
p o ° s e s s o r y i n t e r e s t i n t h e f o r k l i f t p . MESCO ' s u s e and 
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u l t i m a t e s a l e of t h e f o r k l i f t was an e x e r t i o n of 
i n a p p r o p r i a t e control over the c o l l a t e r a l and cons t i tu ted a 
c o n v e r s i o n • P e t t y Motor had no pro tec t ion concerning the 
l o c a t i o n or c o n d i t i o n of t h e c o l l a t e r a l a f t e r C.S.& G. 
conveyed t h e f o r k l i f t to MESCO and MESCO1 s ac t s c o n s t i t u t e 
such a s i g n i f i c a n t i n t e r f e r e n c e w i th the property as to 
c o n s t i t u t e a conversion. MESCO1s a l l ega t ion tha t i t had no 
knowledge of t h e o u t s t a n d i n g secur i ty agreement cannot be 
s u p p o r t e d by t h e r e c o r d a l t h o u g h i t r e l i ed on C.S.& G. fs 
r e p r e s e n t a t i o n t h a t any s e c u r i t y i n t e r e s t had been 
s a t i s f i e d . Lack of knowledge i s no defense to a conversion 
a c t i o n . Knowledge of t h e s e c u r i t y i n t e r e s t was read i ly 
a v a i l a b l e through the Lt . Governor's off ice or Pet ty Motor. 
P e t t y Motor s h o u l d not be he ld r e s p o n s i b l e for the poor 
b u s i n e s s p rac t i ces of MESCO. As a r e s u l t of the conversion, 
P e t t y Motor i s e n t i t l e d to damages ca lcula ted at the time of 
t h e c o n v e r s i o n , when MESCO r e c e i v e d t h e f o r k l i f t , when 
C.S.&G. d e f a u l t e d in i t s payment , or when MESCO sold the 
f o r k l i f t t o Red Ba l l Welding. MESCO gave $35,000 in value 
t o C.S.& G. and when t h e f o r k l i f t was returned to Pet ty 
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M o t o r , i t had * v\ J ue o t $11 , MIO MI- it > ' ( M the Jnrkl i f f* 
t > Red B a l i Welding for $ 2 1 , 0 0 0 , 
P e t t y Motor i s a l s o e n t i t l e d t o r e c o v e r y from MFsco f o r 
u n j u s t e n r i n hnu-ni I n i l d i n u y e D under r e p l e v i n , MESCO was 
i n a p p r o p r i a t e l y b e n e f i t e d by t h e p o s s e s s i o n , U S P , ind 
d i s p o s a l of the s u b j e c t f o r k l i f t iiul u *MJI<1 f in ju i t i id 
i n e q u i t -** 1^ i r Ml s t o t o r e t a i n t h e s e b e n e f i t s . Under t ie 
t h e o r y o£ r e p l e v i n , d e s p i t e the re turn of t h e fork7 i f 1 
MESCO t o P e t t y Motor, Pet t* Motor t? e n t i t l e d t o damages for 
t h e d e p r e c i a t i o n in v a l u e of the f o r k X i f t dur ing the t ime 
t h a t the f o r k l i f t was not in P e t t y Motor f g p o s s e s s i o n . 
T h e t r i a l e o j i t h a s e r r e d i n g r a n t i n g a summary 
j u d g m e n t t o MESCO and t h e judgment should be r e v e r s e d and 
judgment granted on b*4iali 1 P - t t y Mo£or^ 
RESPECTFULLY SUBMITTED t h i s £X da^ of June, 1985 
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MAILING CERTIFICATE 
I h e r e b y c e r t i f y t h a t I m a i l e d f o u r c o p i e s of t h e 
f o r e g o i n g Memorandum t o L. R. C u r t i s , J o n e s , Waldo, Holbrook 
& McDonough, 1500 F i r s t I n t e r s t a t e P l a z a , S a l t Lake C i t y , 
Utah 84101, t h i s 24th day of J u n e , 1985. 
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ADDENDUM 
"~
 pE3 19,1385 
H 
By :,
D:(
^di(lte^court 
L. R. Curtis, Jr. #0784 
JONES, WALDO, HOLBROOK & McDONOUGH 
Attorneys for Defendants Masonry 
Equipment and Supply Company 
and Del Lewis 
1500 First Interstate Plaza 
170 South Main Street 
Salt Lake City, Utah 84101 
Telephone: (801) 521-3200 
Deputy Clerk 
IN THE THIRD JUDICIAL, DISTRICT COIJPT OF SALT LAKE COUNTY 
STATE OF UTAH 
PETTY MOTO R r,E A M F , INr . , 
Plaintiff, 
v s 
MASONRY EQUIPMENT AND SUPPLY 
CO., a Utah Corporation 
and DEL LEWIS, an individual, 
Defendants . 
ORDER DENYING PLAINTIFF'S 
MOTION FOR SUMMARY 
JUDGMENT AND GRANTING 
DEFENDAHTS* MOTION FOR 
SUMMARY JUDGMENT 
Civil No. 83-1323 
Judge David B. Dee 
A hearing was held before Ihr Honorable David B. Dee, 
Di s t r I cr. ,'fudge, d t l 0 :00 a .m. on November 1 £ . 1984 on 
plaintiff's Motion for Summary Judgmer.- eferuiant Masonry 
Equipment and Supply ""oiiipan^v and defendant Del Lewis1 Motion 
for 'summary Judgment. Based upon the memoranda submitted • 
the Court and the oral argument presented by counsel for the 
parties, he inc. ra.:. ly advised in the premises having 
-50- 168 
concluded that defendants are entitled to judgment as a matter 
of law, 
IT IS HEREBY ORDERED, as follows: 
1. Plaintiff's Motion for Summary Judgment is denied. 
2. Defendant Masonry Equipment and Supply Company 
and defendant Del Lewis' Motion for Summary Judgment is granted. 
DATED this \) day of Novcmbei > 198g£T 
APPROVED AS TO FORM: 
BY THE COURT: 
y 
Ralph C. Petty 
Attorney for Plaintiff 
r, fa u*^b, 4), 
L. R. C u r t i s / J r . 
A t t o r n e y for Defendants 
0702C 
LRC 
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I&ife 
L. R. Curtis, Jr. #0784 
JONES, WALDO, HOLBROOK & McDONOUGH 
Attorneys for Defendants Masonry 
Equipment and Supply Company 
and Del Lewis 
1500 First Interstate Plaza 
170 South Main Street 
Salt Lake City, Utah 84101 
Telephone: (801) 521-3200 
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 
STATE OF UTAH 
PETTY MOTOR LEASE, INC., 
Plaintiff, 
vs. 
MASONRY EQUIPMENT AND SUPPLY 
CO., a Utah Corporation 
and DEL LEWIS, an individual, 
Defendants. 
ORDER DENYING 
PLAINTIFF'S MOTION 
FOR RECONSIDERATION 
Civil M O . 83-1323 
Judge David B. Dee 
A hearing was held before the Honorable David B. Dee, 
District Judge, at 10:00 a.m. on February 8, 1985 on 
plaintiff's Motion for Reconsideration. Based upon the 
memoranda submitted to the Court and the oral Argument 
presented by counsel for the parties, the Cour^: being fully 
advised in the premises, 
IT IS HEREBY ORDERED, as follows: 
L * *w 
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Plaintiff's Motion for Reconsideration is denied, 
DATED this /*7 day of February, 1985 ^ 
APPROVED AS TO FORM: 
RefLpY C. Petty 
Attorney for Plai 
,. R. Curtis,''Jr . 
BY THE COURT: 
Attorney for Defendants 
istrict Judge 
CO J H<! - ^ 
0876C 
LRC 
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Petty Motor Lease, Inc. 
601 SOUTH MAIN 
SALT LAKE CITY, UTAH / 84111 
PHONE 363-2643 
J^flX^lMtUJttt m a d e a n d e n t e r e d i n t 0 thls21st day of F e b r u a r y
 1978 b y a n d between PETTY 
C S & G Masonry 
MOTOR LEASE, INC., a corporation, hereinafter called Owner, and. 
5487 Arches Dr , Kearns, Utah 84118 
herein called User, WITNESSETH: 
That Owner hereby leases to User and User hires from Owner, for use oaly within the Continental limits of the United States, the following de-
scribed property, to-wit: 
1978 Swinger Forkliftaiodel 300, Ser . Nt>. 300637 
for a term of ®^ months commencing on the ^ I S I day of SJ QD . , 
19 Q^ , which lease shall be strictly under the following terms and conditions: 
78 _ J and ending on the 20th day of C 6 D , 
735.188 1. User agrees to pay to Owner as rental for the use of said property the sum of $ 
advance at the office of Owner in Salt Lake City, Utah. 7f any rentai payment is not paid within 10 aays afteruiedue date thereof, this lease shall 
automatically expire. Said monthly payment will permit User a maximum mileage of 20,000 miles p|er year. 
plus 5 % use tax per month, payable in 
Additional mileage will be charged for at the rate of _ per mile. 
2. User agrees to deposit with O wner the sum of $ ,md * 000. OCU. held by Owner, without interest, until ail-terms of this lease hove been 
faithfully performed and the property returned to Owner in a satisfactory condition, whereupon said .deposit shall be returned to User. However, if 
User violates any condition of this agreement Owner may retain such portion of said deposit as may be necessary to compensate Owner for the loss 
or damage caused by such violation, and should the sum deposited be insufficient to compensate Owner for the loss or damage caused by such vio-
lation, user agrees to pay the deficiency to Owner. 
3. User agrees to continually maintain said property in good condition and repair and that [whenever possible the maintenance of said property 
shall be performed at Owner's designated shop, at User's expense, except that if User operates a repair shop, work may be performed at such shop, 
but repair or replacement parts required for such maintenance shall be purchased from Owner'sl designated agency at prices prevailing at that time 
for such parts. 
4. In addition to the payments hereinabove provided, User agrees to pay Owner an amount ec,^ =* to the sum of all registration fees, license fees, 
property taxes or other fees and taxes, and any other charges levied against said property or its use during the terra of this lease, it being under-
stood that such sum as Is paid by User to Owner under this paragraph shall be paid by Owner as such charges are levied or assessed, and should 
additional amounts be levied or assessed against said property or its use, User agrees to pay the same to Owner upon demand. User also agrees to 
pay or discharge the cost of traffic citations or parking tickets assessed against User or the property during the term of this lease. 
5. ( ^ S ^ r ^ agrees to maintain during the term of this lease not less than$25,Q00prapjBrty damage insurance and $100,000/5300,000 pub-
lic liability insurance, which insurance shall provide protection for Owner and User. The ( TISf iT ) agrees to maintain during the term of thia 
lease, fire, theft, comprehensive and $100 deductible collision insurance on the above described property, which insurance shall provide protection 
for Owner and User as their interests may appear. In case of damage User agrees to pay the fir«t $100 of the cost of replacement or repairs and all 
damage not covered by such insurance. Owner may have in effect at the commencement of this lease fire, theft, comprehensive and $100 deductible 
collision insurance. If User furnishes Owner with evidence oi satisfactory insurance coverages within fifteen days from the commencement of the 
leaae, Owner's insurance policy shall be terminated with no expense to User. However, if evidence of satisfactory insurance coverage haa not been 
furnished by User within fifteen days of the commencement of this leaae, User shall pay to Owrier the total premium under such insurance policy of 
Owner and that policy may be kept in full force and effect during the term of this lease. In addition, User specifically agrees to defend and hold 
harmless Owner from any claim or liability whatsoever arising from the use of the property herein leased during the term oTthis lease, including 
Owner's Negligence. Should User now or in the future become an "assigned risk'* or should a higher than average insurance premium otherwise be 
required, and if Owner has herein agreed to maintain insurance coverage, user agrees to pay any Additional premium upon demand. 
6. This Lease may be terminated by User at any time during the period of the Lease, or, n User violates any ox tne terms ot tnis agreement, 
Owner may, without notice, terminate this Lease. If this Lease is terminated by either Owner or 
graph 1, hereof, User agrees to pay to Owner any and all past due payments or other sums then due under the terms of this Lease, including, but not 
limited to, the cost of repairs required to bring the property to good condition plus the final le 
45 per cent of the monthly rental multiplied by the number of months the lease has yet to run 
costs and depreciation occuring during the first part of the Lease as compared to the last part of the Lease. 
|ase payment in full, and, in addition thereto, to pay 
i, which sum is to compensate Owner for the greater 
7. Upon expiration or termination of this agreement User shall surrender the unit to Owner 
having at least $0 per cent of original tread and free from body damage, scratched or chippei 
Owner to bring unit to the above described condition shall be paid for by User. 
User for any reason or expires as provide d in para-
[in good mechanical condition and repair, with tirea 
paint or torn or frayed upholstry . Any expense by 
8. If User fails to make payments when due, or if User fails to perform any other condition of this leaae, Owner may enter the premises upon 
which the property unit is kept, without notice or demand, and remove the same with or without process of law and User hereby waives any action for 
trespass or damage resulting from such entry or removal. User agrees to pay all costs and expenses including reasonable attorney's fees, incurred 
by Owner in enforcement of its rights under this agreement and agrees to pay interest at the highest rate allowed by law upon all amounts not paid 
wh i due. 
9. User accepts the property in its present condition and acknowledges that there are no | warrantees express or implied as to the condition, 
ibility^quajity or performance of the property. 
EXECUTED fbe day aud year first above writteh. 
PETTY MOTOr^K^ASE, INC| 
By 
GUARANTY 
In consideration of the execution of the above Lease by Motor Lease, Inc., we, the undersigned, jointly and severally guarantee payments of all 
amounts due or to become due under the above Lease and guarantee performance of ail the temps thereof and consent to any extension of time for 
payments ot performance. 
EXECUTE D this . .day of. 196 . 
This lease will pay out in full if 
payments a r e made as called for over 
60 months, and property will become 
C.S, & G. Masonry ' s . -^ „ 
merciai **oae: | J. Maturity aate \u dnyf. 
sbtqds) (Last Name First) and address(es) 
S & G Masonry 87-0303663 
487 A r c h e s D 
-.earn: 
. Sec. or 
-e'd. TO. Number 
2. Secured Party(ies) and address(es) 
Pet ty Motor Lease Inc." 
601 South Main St. 
Salt Lake City, Utah 84111 
87 0222742 
hu financing statement covers the following types (or items) of property: 
1 Swinger Foikl if t , Model 200 
S e r . No. 200143 
1 Swinger Forkl i f t , Model 200 
Ser . No. 300637 
6. Gross Sales Price of 
Collateral 
2Q,,9Q0._Q0 J
 44/152. 50 
* 1.045.00
 Sa<^ 
o r L i f l 'S7a 'df j9S t a t 8 0 ' 
• - U t a h 
Por Filing Officer (Oate, Time, Number, 
and Filing Office) 
£ 4 n 8 7 8 
DAVir. * ^nyc-Mi 
5. AssigneeJLsigillSe^ared Partyrerttf &ddr«&3s(es) 
Walker - B a n k - ^ T r x t ^ t ^ o . 
1030 E . 21st South ' c 
Sa l t ,Lake City, Utah 84101 
touui 1212 PH '78 
This statement is filed without the debtor's signature to perfect a security interest in collateral (checkjjj if so) H t C £ 1 V E.D 
Q already subject to a security interest in another jurisdiction when it was brought into this state. 
Q which is proceeds of the original collateral described above »n which a security interest was perfected 
Check g j if covered [jProceeds of Collateral are also covered. QProducts of Collateral are also covered No of additional Sheets presented. 
The secured party is B i s not Q a seller or purchase money lender of the collateral 
Filed with: 
Masonirvr 
"Signature (s) of 
'\ 1 H 1 rtK-1--S-i1-gg£ftOUSe- Off.et 
xiJAJ ••*• W M . K E R BANK & TRUST COMPANY 
RV PETTY MOTOR LEASE INC. by; 
Sjgnoture(s) of Secured Partyjies 
STANDARD FORM - FORM UCC-1. 
APPROVED BY CLYOE L Ml LLER. SECRETARY Qf STATE. FOR THE STATE OF UTAH 
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